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FOREWORD
Mr. Kanak Sarkar’s book on “Guiding the Police in Right Direction” is a valuable addition to a large bulk of researches published every year in India on different aspects of the police organization and its functioning, especially its conduct towards the public and its role in preserving their rights. The National Police Academy, Hyderabad, brings out The Indian Police Journal every month containing well-researched articles on the police by academics and professionals. At the government level the Bureau of Police Research and Development (BPR&D) functions under the Ministry of Home Affairs with the aim of improving and developing police efficiency and responses and training and sensitizing different ranks about how to perform their tasks. It holds the National Police Science Congress each year in different parts of India to present papers and deliberate on relevant issues concerning the police.  In fact, numerous committees and commissions have been formed to probe the nature and causes of the police failures and come up with solutions since the days of Warren Hastings, the first British governor-general in India, and his successor Lord Cornwallis, whose regulations (The Regulation XXII of 1793) formed the basis of a regular, government controlled police system in India. A great many recommendations have been put forward by them to make the police more effective and responsive towards the public. A few of these have been acted upon and most of these ignored according to the predilections and expediency of the governments. The result is that even six decades after independence, the police in India are among the most hated lot, afflicted with many shortcomings and unable to deliver the goods to the people they are meant to serve. The state of policing and the status of policemen are such that confession made before a police officer is not admissible in evidence in the Indian court of law. The distrust for the police has permeated the society. Since law is codified common sense, the reason for this distrust has to be seriously reckoned with.

One reason for these shortcomings and attitudinal problems in some cases is the typical bureaucratic inertia and lackadaisical approach to reform the system. Another reason is that the police in the Indian “colonial” set-up generally serve the interests of the political party in power and the influential segments of the populace as a pliant tool. These elements and the corrupt or self-seeking bureaucrats and police officers operate in a symbiosis to perpetuate the system and obstruct any change. Since the police draw their power from the existing laws of the land, they are deliberately restricted to a subordinate role and kept in a limbo so much so that even the superior officers of the force are powerless to effect any substantial change in the functioning of their subordinates in absence of a favorable support structure and actual control on the force.  Their ACRs (annual confidential reports), career advancement and departmental matters are controlled by the bureaucrats in the home department acting under the direction of the home minister. As a result, they gradually lose initiative, develop apathy and become subservient to the system.  The financial and administrative powers and control remaining with the bureaucrats in the home department, the police chiefs suffer from an inadequate control on the force and can maintain only a notional superintendence on the functioning of the subordinates. Whatever improvement is made in the police functioning by some individual officers at personal initiative and sacrifice is only transitory, without the help of any system support. 

Mr. Kanak Sarkar’s present book is a welcome effort of an academic to identify the lapses in the present-day police functioning in West Bengal, ascertain the causes for these lapses and suggest measures for remedy. He has examined certain fundamental issues during his study, e.g., faults in professional hierarchical command, control and responses, inadequate and un-complementary relationship between the police and the judiciary, outside interferences in police cognizance and service to the people, selective and often dishonest and ill-motivated subjectivism of the police functionaries in discharging their duties, the inept role of the Human Rights and the Vigilance Commissions in eliminating highhandedness and corruption, the necessity of having “a third party” for correcting the course of police actions etc.  Since Mr. Sarkar has looked at the problems close at hand as a researcher, his findings are relevant. Though some of his surmises may appear to be hasty, his findings are to be taken very seriously for the purpose of soul-searching and remedy by the police and the administration. This research is an important work on the police in West Bengal and will provide food for thought for the future on the subject.

Tapan Chattopadhyay (IPS, retired)

Former Member, Public Service Commission, West Bengal and 

Former Director General of Police and Commandant-General, Home Guards, West Bengal

PREFACE
The book is published with intent to serve the police community with expert professional knowledge. A new trend of academic research is to help different occupational communities with expert knowledge. It is known as the community service programme. It is based upon the idea that the purpose of research is not only to produce and enrich theoretical literature but also to respond to the immediate needs of the society with necessary expertise. 
There is increasing number of criminal legislation in the country with no concomitant increase of training and professional orientation for the police incumbents. As a result the policemen are working in utter ignorance. They are causing severe injustice to the common people due to lack of updated professional knowledge. This work is an attempt to indicate their professional deficiencies and suggest probable solutions.  It shall be of great pleasure for the author if the study comes for any kind of help to the incumbents or the members of the police community.
A popular fashion of social science research is to disseminate the findings of research through academic and research journals. This particular study does not suit any such journal in its present form. The only alternative is therefore to publish the same in the form of a book. 
The author is indebted to Sri Ashish Kumar Sikdar, Additional District Judge, of the West Bengal Higher Judicial Service, who has contributed to the study by improving a part of the book. The author is also thankful to Sri Tapan Chattopadhay, IPS (retired) for writing the foreword of the book.
The views expressed in the book are of the author and not of the Jadavpur University or any public authority. The analysis, comments and suggestions are also of the author and without showing or intending to show any disregard or any disrespect to any person or to any authority. 
Kanak Chandra Sarkar
Associate Professor
Department of International Relations
Jadavpur University, Calcutta- 700032
      Tel : 91-9831217266, Email : kanaksarkar@rediffmail.com
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INTRODUCTION

The idea of police first came in the ancient Rome. Roman republican state for the first time introduced police as agent of the state authority. Since then the police became most crucial part of modern executive government.  Every modern government consists of three branches such as legislature, executive and judiciary. Both the executive and judiciary are directly dependent on police for execution and carrying out their decisions. 

In India the department of police was introduced by the British colonial administrators. It was part of the executive branch of the government. After independence judiciary was separated from executive. Now the police are to carry out the decision of both executive and judiciary. The police work and act under the executive control of the government. There have occurred several ramifications of police in subsequent years. 

There occur several allegations against the police. The cops are often accused of misconduct, corrupt practices and violations of civil rights and human rights. The criminal justice system is found deficient to protect individuals from the encroachment by the erring cops. There is no mechanism to reign in the autocratic and errant police servants. The disciplinary measures are insufficient and have no impact on the conduct of the corrupt and errant police servants. As a result new controlling institutions became inevitable. Human Rights Commission, Vigilance Commission, etc were established to reign in the conduct of police.

But it is experienced after over ten years of the establishment of the human rights commission that no substantial changes have taken place. The human rights commission is a failure. The violations of the civil rights by the police servants are still rampant. The media reports are sufficient evidences to prove the increasing rate of such violations. The vigilance commission is also a gross failure.

Some recent incidences in Calcutta and West Bengal have left questions on the organization and working of the police. Police-civil society conflict is an emerging area in social science research. The Rizwanur-Priyanka case has proved again the irregularity, inefficiency and ignorance prevailing among the policemen specially the IPS officers. The IPS and supervisory officers lack necessary professional skill and run passive administration. They do not know the hidden activities of subordinate colleagues. They do not respond according to the needs of the society. 
There is an active civil society in Calcutta, being a center of socio-cultural and intellectual activities. Besides, there is increasing media coverage due to electronic revolution. But the police are lagging behind in terms of professional knowledge and skill. The civil society shall not allow such passivism of police. That is why the Calcutta Police had to face extreme criticism of civil society and bear scandalous defamation in the Rizwanur-Priyanka case.

With the development of science and technology new challenges are coming up in the field of law and order. There is increasing rate of crime due to poverty, unemployment, and social and political conflicts. Besides the police are to face the challenges of globalization. The police therefore require development and modernization not only in terms of arms and equipments but also in terms of expertise and professional knowledge. It is therefore time to review the situation. In this study an effort has been made to provide expert assistance for improving the organization and functioning of police. The police should have a Research and Development wing like any other organization in modern fashion.
There is no substantial literature and research study on police. Most researches on police are based on crime statistics. The scope of such research works is very limited. There is no research on the procedure, system, organization and functioning of the police.

The study seeks to explore different theoretical and practical dimensions of police. In brief the study seeks to reveal the answers of the following questions.
1. What is the place of police in criminal justice system?
2. What are the sources of the power and functions of police?
3. What are the features of organization and functioning of police?
4. What are the deficiencies in the present organization and functions of police?
5. What are the charges generally brought against police?
6. What are the authorities controlling the police?
7. What are the suggestions to remedy the existing deficiencies of the police?
The main purpose of this monograph is to explore the issues relating to the police and the criminal justice system and identify the deficiencies of the system and suggest the corrective recommendations. It is an attempt to provide them with special expert assistance so that they can perform their job well and render best services to the civil society and the nation. 

The method applied in the study is mainly analytical and exploratory. Emphasis has been given on events and facts. Efforts have been made to arrive at the findings logically. The findings and observations have been classified under different chapters and written under suitable captions. In the conclusion a summary of the total study has been presented with necessary suggestions.
The views expressed by the author on different cases and issues are based on documents published in different newspapers and news channels. Specific references have been inserted while analyzing different disputed or debated issues or cases. The author has tried to keep neutrality in expressing and analyzing his views in the monograph. The analysis, comments and suggestions have been made to the best of knowledge and experiences of the author as an academic and researcher. The author has no intention to show any disregard or any disrespect to anybody or to any authority or to any institution.
SOME THEORETICAL ISSUES
LAGAL SYSTEM AND THE ORIGIN OF POLICE
The origin of Law is from the Natural Justice. The Romans first identified the concept of Natural Justice and implemented it in the form of legal system. The Romans have developed the discipline of jurisprudence in ancient period of time. Therefore the origin of modern legal system occurred in the ancient Rome. It is a typical Roman institution. From Rome it entered the other parts of Europe and then spread all over the world. In India the modern legal system has come through British colonial administration. The present legal system is the legacy of the Roman-British legal system. It is also known as the common law system. 
Before the Roman legal system developed, there were indigenous folk-law systems in India as well as in other parts of the world. The example of the folk-law is the Laws of different Tribal communities or the Muslim Shariyat Law or the Hindu Manu Samhita of India. The folk-law system is still in operation in the backward rural areas and among the backward tribes. The Roman judicial system is the modernized form of judicial system accepted across the world. People all over the world have a natural tendency towards modernity. Therefore the Roman legal system was accepted in most part of the world. 

According to the Roman judicial system keeping law and order in the society is a responsibility of the state authority. State exists to keep order in the society. Any crime is the crime against the state. Law and order is an exclusive function of the state authority. Therefore any person violating order is subject to prosecution by the state authority. 
Accordingly criminal incidences are the jurisdiction of the state authority. In every criminal case the state authority is the prosecuting party. Under this system the individuals are not entitled to bring any charge directly to the court of law. They are allowed to bring their complaints to the state authority. The police act as the agent of the state authority to deal with the complaints with regard to violation of public order. 

The criminal justice system is based upon the idea that any crime is subject to punishment. Any crime is a threat to the civic life and violation of public order.   Therefore it is the duty of the society or the state authority to punish the offender following due process of prosecution. The police as agent of the state authority perform the function of keeping law and order along with criminal prosecution.
POWER AND FUNCTIONS OF POLICE

Like the origin of modern law the idea of police first came in the ancient Rome.  Roman republican state for the first time introduced police as an agent of the state. Its main purpose was to serve the state authority in executing and maintaining the law and order of the state. British colonial administration introduced police in India. Before that Mughals introduced the Chowkidar and Zamindars used Paik and Peyada for the purpose. The idea of police has undergone several changes during the later centuries. Under modern administrative system the police are to perform a variety of functions as practiced in different countries across the world. 
In India the powers and functions of police are derived from the National Police Act of 1861, the Indian Penal Code (IPC) of 1887, the Code of Criminal Procedure (Cr PC) of 1971 and the Police Regulation, Bengal of 1943. Besides there are the minor criminal acts which also provide some sources of the powers and functions of police. All the Acts are important which guide the constitution and functioning of the police. The judgments of the Supreme Court and High Courts in different relevant cases are also guiding sources of the power and functions of the police. 

The police play the most crucial part in any country’s administration. The public order and the criminal investigation and prosecution are the two major jurisdictions of police. The police are the sole agent of the state in this regard. The public order is carried out under the executive magistrates while the criminal investigation and prosecution is made under the judicial magistrates. It is the exclusive jurisdiction of police as the agent of the state authority. 
The functions of police can be classified under three major categories. These are as follows.
1. protection and prevention

2. investigation and prosecution

3. intelligence and detection

Besides these three major functions police are to perform a few other minor functions, such as the road-trafficking and fire-brigade. Border security and preventing drug-trafficking are also included as part of functions of police. There are many ramifications of these functions of the police. Presently there are as many as 24 different categories of forces of police under the federal and the state governments in the country. Besides the state police some abbreviated names of these forces under the union government like CRPF, ITBP, CISF, BSF, NSG, etc, are well known across the country.
The policemen work under two broad categories, the gazetted and the non-gazetted. The gazetted consisting of the IPS and the state police service officers and the non-gazetted consisting of the incumbents of the rank of Inspector, Sub Inspector (SI), Assistant SI and the Constables. The non-gazetted policemen show substantial difference from the gazetted in terms of behavior and attitude. The non-gazetted policemen are vital part of administration of criminal law in as much as they have been given power of cognizance and investigation under the Cr PC. They are entitled to conduct the investigations of all the cases under the IPC and some cases under the special criminal acts. They have their own values, preferences and biases. 
Police forces have been reformed and reconstituted several times. But still there are deficiencies. That is why there arise severe charges of irregularity, negligence, torture, atrocity, corruption and violations of civil rights against the police. 
CIVIL AND CRIMINAL JURISDICTIONS
The modern law has its origin in the ancient Rome. A typical feature of the Roman legal system is that it divides the law into the civil and the criminal jurisdictions. The Romans codified the civil law into the famous ‘Twelve Table’ which is a collection of civil customs and practices developed by the Roman society over the centuries. On the other hand the Romans introduced the police to maintain law and order and thus introducing the criminal (state) jurisdiction. Thus the civil and the criminal laws are two distinguished jurisdictions under the modern legal system.
It is very crucial to understand the distinction between the civil and the criminal issues. Still from the time of the Roman legal system the civil matters were distinguished from the criminal matters. Normally the issues relating to the property, inheritance, familial and matrimonial disputes, contract and contractual obligations, etc, are regarded as the civil issues. The criminal issues involve any incident of injury and damage of human body or any financial losses and damage caused by force, theft, cheating or extortion. 
The IPC defines all the crimes divided into a few chapters. It appears from an overview of the IPC that the main criterion for considering an event as criminal is the injury or damage of the human body or losses of property by force. Without any injury or damage or loss the incident is regarded as civil dispute. A civil dispute may become criminal incident when there is any injury or damage of human body or any financial transaction by force. The criminal incidents are subject to police action under the magistrate while civil disputes are jurisdiction of the civil court. The first and foremost duty of police is therefore to distinguish criminal incident from civil dispute. The cognizance of a dispute by police is possible only after the commission of bodily injury or financial damage.
CRIME AND CIVIL OFFENCE

The criminal legal system is based upon the idea that any crime is subject to punishment. Any crime is a threat to the civil life and violation of public order.   Therefore it is the duty of the society or the state authority to punish the offender after due process of prosecution.

However it should be kept in mind that all types of violations or conflicts in the society do not come under definition of crime. Violation of public order is crime but violation of civil order is civil offence. Therefore crime should be distinguished from civil offence. A crime is that offence or violation which is severe in nature and intensity, while the civil offences are those offences or violations which are mild or petty in nature and intensity. 
Some popular examples may be given to understand the difference between crime and civil offence. Committing murder is a crime, while spreading contagious dieses is a civil offence. Civil offences are also punishable under law but not by capital punishment. Civil offences are punishable only by fine and detention in civil jail.
Smoking is a civil offence. In a few developed countries smoking in public places is strictly prohibited. But no capital punishment can be given for committing such offences. The smokers if prosecuted are to be censured or imposed fines up to reasonable extent. Both crime and civil offence are the public (state) jurisdiction. Even a civil matter may come under such jurisdiction if it is public in nature. Some examples of civil offences may be identified and shown as the following.
1. spreading contagious dieses
2. smoking in public places

3. urinating on the wall

4. dumping garbage in public places

5. creating public nuisance 
6. spreading false rumor
7. being alcoholic and creating nuisance

8. being nude and obscene gesture in public

9. attempting to commit suicide

Under the Indian legal system a crime is subject to trial under the IPC while civil offences are subject to trial under the Cr PC (sections 107 to 110, 125, 129, 133, 144 and 145). A crime is subject to trial and prosecution by the judicial magistrate, while civil offences are subject to trial mostly by the executive magistrate but in certain cases (section 125 Cr PC) by the judicial magistrate. A person can be given capital punishment like jail, death sentences, etc, for committing any crime. But no capital punishment can be given for any civil offence. The civil offences are remedied by imposing fines or detention (section 107 to 110 Cr PC) or prevention (section 144 Cr PC) or such other prohibitory and expulsive measures as practiced in different countries and societies. The section 125 of the Cr PC is based upon the idea that maintaining one’s wife and dependents is a civil duty and part of the civil order. Therefore any failure is a civil offence and subject to penalty like detention and civil jail. But since the section is executed on the basis of contest and trial, people have a wrong idea that it is part of fundamental law as the IPC.
COGNIZANCE AND CONVICTION

Cognizance is the first step of prosecution. It is an anticipation or pre-assumption that the crime has taken place or an incidence has occurred amounting to crime. It is a magisterial exercise when performed by the judicial officers and a quasi-magisterial exercise when performed by the police. When a complaint is lodged or intimated the police authority or the magistrate or the law enforcing authority is to understand and realize whether the crime has been committed and action should be taken. The power of cognizance is exercised on the basis of written or verbal statement. In most European countries and the USA the same is exercised after preliminary enquiry. The act of cognizance is a psychological as well as physiological process. The correctness and reliability of cognizance depends upon the professional skill of the incumbents enforcing law. 

The cognizance is an important step in the administration of criminal justice. In fact the cases start from cognizance. Normally different factors and circumstances cause the police taking a case into cognizance. These are known as the micro-elements (ingredients) which act as the determining factors of cognizance. Besides, there are some other factors like the notional factors, motivation factors and pressure factors which often lead to cognizance. 
The power of cognizance lies with the police under the cognizable sections and the magistrates under both cognizable and non-cognizable sections. The power of cognizance police exercises is known as the power of first cognizance. It is the emergent power of police. The police can act prima facie before approval of the magistrate. 
The conviction is the last stage of criminal prosecution. Theoretically, conviction is a psychological process. However in judiciary the conviction is also known as the judicial proof as distinguished from geometric proof or mathematical proof or logical proof (like syllogism). It is a belief on the basis of evidences and witnesses that the charges framed against the accused are true in the opinion of the judge trying the case. It therefore requires a fair and rational human mind to hear the entire case with evidences from both sides for drawing the conclusions. A fair and rational human mind is the supreme judge to try a case based on events and circumstances occurred in course of time. 

The entire process of prosecution and trial is part of an inductive process. The judicial conviction is an inductive conclusion. The conclusions arrived in any judicial trial are mere probable.  It is always a matter of degree of probability. The correctness of conviction depends on the knowledge, experience and fairness of the judge. It is a matter of professional skill of the judge. That is why every judicial conviction is subject to appeal in the higher courts. The basis of appeal is that the judgments are reviewed by the judges superior in rank. Higher in position is also higher in knowledge and experience. There is less probability of mistake and error in judgment by the judges who are superior in rank.

Formally the power of conviction lies with the trial-judge but in practice the power of first conviction is exercised by the police. Investigation officer files charges against the accused only if he finds the case true. The judge cannot convict an accused unless he is charged by the investigating police.
NOTIONAL COGNIZANCE AND MATERIAL COGNIZANCE
Normally the police are found to be rational in taking an incident or a complaint into cognizance for lodging FIR and conducting investigation. They consider material ingredients to be the main criterion for taking cognizance. For example in cases of offenses relating to human bodies the nature of injury and in cases of economic offences the amount of losses are the material ingredient for taking cognizance. This is called material cognizance. But in certain cases the police are to depend on the notional factors. For example, if a complaint or an incident is connected with a VIP person the cognizance often taken by police is called the notional cognizance.

Notional cognizance is problematic and drew attention in many occasions. In the year 2007 one such case came in the limelight and attracted the attention of the entire country. The cognizance by a Delhi metropolitan magistrate against Richard Gare for kissing Shilpa Shetty, the film artist on the basis of a petition filed by one lawyer is a result of notional cognizance. Similarly the complaints by the VIP persons and quick action by police is also a result of notional cognizance. Many judgments of the High Courts and the Supreme Court are results of notional circumstances. 

COGNIZABLE AND NON-COGNIZABLE CASES
The IPC divides the crimes into the cognizable and the non-cognizable categories. Under the Cr PC the police have been given the power of cognizance only under the cognizable sections. However the magistrates have been given the power of cognizance under both the cognizable and the non-cognizable sections. 
Theoretically the power of cognizance lies with the magistrates. It is basically a magisterial exercise. The magistrates are the judicial and executive officers administering laws. The term ‘magistrate’ denotes an officer enforcing and executing laws. On the other hand the police are the agents or the apparatus or the instrument to act under the magistrates.

The difference between the cognizable and the non-cognizable sections is based on the nature of the crime or the offence. The cognizable sections include those crimes or offences which are urgent or emergent in nature. In the cognizable cases the act or the incident is open and the evidences are visible. The police therefore have been empowered to take urgent action even before the approval of the magistrate. 

In the non-cognizable cases the act or the incident is covert and the evidences are apparently invisible. It therefore requires special knowledge to take cognizance of the cases. The magistrates are equipped with special knowledge of enforcing laws. That is why only the magistrates are empowered to take cognizance of such cases. Normally a preliminary enquiry is done in complaints under the non-cognizable sections.
Even under the cognizable sections the power of cognizance that the police exercise is known as the first cognizance. It is the quasi-magisterial exercise of police. Therefore it is a logical corollary that the FIR lodged by police is subject to confirmation by the magistrate. However, it is not in practice. But though less practiced, it is true that the FIR lodged by police is subject to change and alteration by the magistrate. It is by the inherent supervisory power of the magistrate over the investigating police. The cognizable power of police has a practical dimension as well. It is related with the urgent and emergent situations. That is why in the event of public order in which the police are to function under the executive magistrate, they (police) have the power to act independently under attack or abetment.
CODIFIED AND UN-CODIFIED LAWS

Many think that by laws we mean the IPC and the Cr PC in matters of criminal prosecution. But this idea is not correct. There are a few other un-codified laws as well. The examples of such un-codified laws are the norms of Human Rights, the Civil Rights, the Natural Justice, and the Precedents, Customs, Conventions and the Practices of the police department and other agencies involved in the process of criminal prosecution. Therefore by law we mean both written and un-written norms. The codified laws are the written norms while the un-codified laws are the un-written norms. Only written laws or the codified laws cannot guide the entire process of prosecution. Hence the un-codified laws supplement the hiatus or gap and vacuums arrived during the process of prosecution and execution of laws.
THE IPC AND THE Cr PC

The IPC stands for the Indian Penal Code which gives the definition of the crime in different sections and the length and amount of punishment in each section. Later some minor criminal acts have also been enacted to supplement the IPC. The entire IPC is divided into the cognizable and non-cognizable sections and the bail and non-bail sections. In comparison the later and the recent criminal Acts have no such clarification and classification. For example, the Prevention of Corruption Act of 1988 has no mention as to which sections are cognizable and which sections are non-cognizable, and similarly which sections are bailable and which sections are non-bailable. It is also not mentioned whether all the sections of the Act is cognizable and non-bailable. However in practice the entire act is regarded as cognizable and non-bailable. 
It appears that the IPC is the most rationally classified and well defined criminal law in the country. It is the most scientifically arranged criminal Act in India. In the IPC, the crime and punishment is defined into different sections. The sections are also defined in clear and concrete terms until the recent corrections and editions like the section 498A, and 304B. Moreover the entire IPC is divided into the cognizable and non-cognizable sections and the bail and non-bail sections. The eligibility and designation of the trial judges is also mentioned therewith. In comparison the later and the recent criminal Acts are without such clarification and classification. 
The IPC is also a measuring scale having two dimensions; the gravity of crime and the amount of penalty. It is comparable with pay scale of modern government jobs having two dimensions; the duties and responsibilities and the amount of pay. The bail and non-bail as well as the length of punishment are directly connected with the amount of crime. It is to be commented that the IPC, except the recent modifications (like inclusion of sections 498A and 304B) should be regarded as a piece of classical law in India. It has existed almost intact beyond the existence of the British colonial government.

The Cr PC stands for the Criminal Procedure Code. The Cr PC has two distinct implications. First it deals with the procedure for executing the sections of IPC. Secondly it also deals with the civil offences or the petty offences. The sections 107 to 110, 125, 129, 133, 144 and 145, deal with the civil offences or the petty offences executed by the executive magistrate except section 125 which is executed by the judicial magistrate. The said double implications of the Cr PC make one difficult to understand its real purpose. Many misunderstand as to why section 125 is part of the Cr PC. Since, it seems to be the fundamental laws like the IPC or the CPC or combination of both. It is needed to explain that the section 125 of the Cr PC is based upon the idea that maintaining one’s wife and dependents is a civil duty and part of the civil order. Hence any failure to comply the civil duty amounts to the civil offence and subject to penalty like detention and civil jail. But since the section is executed on contest and trial basis people develop a wrong idea and mistake it as fundamental law.

The Cr PC has gone major changes after the re-introduction in 1973. But it has a big deficiency regarding coordination of three organs of criminal prosecution. These three organs are the Investigating Police, the Public Prosecutor and the Magistrate. Since criminal prosecution is a multi-organ function, it is very natural that there must be coordination among them. It is surprisingly absent in the Cr PC.
CIVIL RIGHTS AND HUMAN RIGHTS
By civil rights we mean those rights of the citizens which the people have developed and enjoyed for long by living in civil society. An individual lives not only in the state but also in the civil society. Civil rights are recognized by the customs and conventions which the human society has developed over the centuries through the process of social evolution. Normally the rights relating to the religion and worship, property and inheritance, family and matrimony, kinship and relations, games and sports, contract and agreement, communication and movements, etc, are regarded as the civil rights.

The issue of civil rights becomes prominent when the state or its agencies like the police, army or the civil servants violets the rights of the civilians. The violation of civil rights also occurs when there is encroachment into the individual rights on the part of any state agency.

Most people confuse between civil rights and human rights. So far there was no place of human rights in municipal law or domestic law. The concept of human rights was relevant only under international law. When there is gross violation of civil rights of a community or ethnic group or a minority community in any state the situation comes under the perview of human rights. As per the international political and legal literature the violation of human rights are concerned with a few ethnic states like Yugoslavia, Somalia, etc. It also concerns the states like Pakistan, Iraq and such other religious countries which are often indicted with the charge of violating the rights of small minorities or indulging in brutal attacks on them.

The issue of human rights is relevant when there are large-scale violations of citizen’s rights by the state authority. The international community can interfere into such a situation through different legal and diplomatic mechanism inside the state. There are certain recognized ways for intervening into a state which the world has developed over the centuries.  

The difference between civil rights and human rights is also qualitative as well. When there is violation of civil rights on large scale by any state the situation amounts to the violation of human rights.

The issue of human rights has been so popularised and glamourised in the recent years that the difference between the two concepts has almost disappeared. Now human rights and civil rights are often used alternatively.

Civil rights are often violated in different states. The state and its law enforcing agencies are often accused of violating the civil rights as well as human rights. The army, police, the executive and the ruling party are the probable violators of the civil rights in a state. On the other hand the majority community in an ethnic state runs repression over the minorities and the situation amounts to violation of human rights in a country.

NATURAL JUSTICE AND COMMON SENSE
People lynch a mad dog but they do not lynch a domestic dog or even a bewaris (unclaimed) dog roaming in the street. It is so, because a sense of Natural Justice is implanted in all human minds. Every human being acquires this sense of Natural Justice from very birth and by living in the society. By Natural Justice we mean very nearly what we today mean by human rights today.

The Natural Justice is the natural principles of right and wrong. It is the Romans who first identified the idea of Natural Justice. In fact the Natural Justice is the source and origin of all other laws. All laws are based on the principles of the Natural Justice. Any law which is contradictory with the principle of Natural Justice is bound to be contradictory with the other existing laws. Before codification of modern laws there existed justice in the human society. This system of justice was obviously guided by the principles of the Natural Justice. Most human rights laws are also based on the principles of Natural Justice.

The idea of Natural Justice and Common Sense is very relevant and important even in the modern legal system. Many say that law is nothing but strong Common Senses keeping the principles of Natural Justice in mind. Modern laws are mostly the codified laws. India has the highest number of codified laws in the world still there are gaps between different laws. The gaps between different codified laws are filled with the principles of Natural Justice. When there is no relevant law in any case of conflict the justice is done with the help of the principles of Natural Justice. Anything right but not in the existing law is from the Natural Justice. A law should be interpreted in the light of the Natural Justice. 

A law should be executed keeping in view the principles of the Natural Justice in mind. But sometimes we find that the professional logic is contradictory with the principles of Natural Justice. In such situation the cops stick to the professional logic. Here lies a very serious professional mistake on the part of the cops. For example, until any visible evidence of crime no cognizance is possible but the cops often resort to blind cognizance and justify their action otherwise. The cops get addicted to such professional logic by working in their profession. 

FALACIES OF THE LEGAL SYSTEM

ELEMENTS OF INJUSTICE IN THE PROCESS OF JUSTICE
Maqbul Fida Hossain had to flee and leave the country and take refuge in Great Britain. Many such other people are also staying in Great Britain and other countries to get rid of chaotic and irrational legal system of India. Indian legal system has come from British. But the victims of Indian legal system are taking shelter in Great Britain. A probable explanation may be that the execution of law is rational in Great Britain which is not so in India.

It appears that the main problem with regard to recently enacted laws lies with the codification and execution of law. The spirit of law is correct but the policy of execution is wrong and erroneous. The purpose of such law like the TADA, POTA, section 498A, etc, may be right to reduce occurrences of crime but the mode of execution is definitely wrong. This is due to many factors. The most important of it is the confusing definition of the laws. Another factor is the judicial direction which is all pervasive, often confusing and compel the police to go beyond the principles of Natural Justice.

The criminal justice system is based on the common law system. It is derived from the Roman legal system. Under the common law system the law and order along with criminal prosecution is an exclusive jurisdiction of the state authority. Police as the sole agent of the state authority are incumbent with the charges of investigation of crime and prosecution of the accused persons. Once the cases are established they are committed to the judges for trial.

The criminal justice system has therefore two main parts. The first part is investigation and the second part is trial. The first part that is investigation is conducted by the police and second part that is trial is conducted by the judges. The second part is dependent on the first part. Therefore the judiciary in criminal matters is not independent. The uproar that judiciary is independent is misnomer. The criminal justice system is police dependent. The police are the major players and the judges are the minor players under the common law system. It is like patriarchy where police act as the male and magistrates and judges act as the female. It is therefore required to bring the matter into daylight. The fallacies of the criminal justice system under the common law are as follows.
The police are often alleged with the charges of inaction, negligence and bias if the accused persons are powerful. Sometimes the cops themselves are accused of committing crimes. Investigation of such cases is difficult. If there is no investigation there is no trial and therefore no justice. It is the greatest fallacy of criminal justice system in the common law countries including our country. The countries like Japan and China follow alternative system. They have introduced a system of group investigation.
The magistrates are also empowered to conduct investigation under the Cr PC. But that is only secondary investigation. The magistrates are not allowed to visit the spot. It is a close preserve of police. It is necessary to mention here that in such critical cases the High Courts direct the CBI to investigate the cases. But the CBI has no status in the Cr PC. Neither does the Constitution of India provides any provision for federal police. Recently the National Investigation Agency (NIA) has been suggested but its role shall remain confined to terrorist activities only.

Another fallacy of the criminal justice system is the faulty hierarchy of knowledge. The big crimes like murder, rape, etc are tried by the seasons-judges of higher rank and the petty crimes are tried by the magistrates or the sub-judges of lower rank. It is due to the hierarchy of knowledge. It is based upon the idea that superior in rank is also superior in knowledge. But there is no hierarchy in matters of determining the rank of investigation officer (IO). Under the Cr PC, 1973 all categories of crimes whether big or petty, are investigated by the officer of the rank of Sub-Inspector.  It is only a few Acts like Prevention of Corruption Act of 1988 which provides for investigation by officer of the rank of the DSP.

Under the present criminal justice system the prosecution and trial are parts of the inductive process. The conclusions arrived in any judicial trial are mere probable. The possibility of error is always present. Police is entitled to prosecute an accused person even under doubt or suspicion. The opportunity of doubt may be misused by police at any level of prosecution and trial. 

The IPC and the Cr PC are the two secret pockets of power of the state authority. The cops are alleged to develop alliance with the ruling party. The state authority may frame through the police any individual with false charges under the IPC and the Cr PC. The individual in such cases is helpless. It is alleged that the state authority often uses such coercive power against the members of opposition parties, rival groups and protesting and agitating people. Such situations are known as the violation of civil rights and human rights.
MISUSE OF ARREST 
The IPC and the Cr PC entitles the police to arrest any person involved or suspected to be involved in any incident of criminal offence. It is also to be mentioned that normally the police authority is the only agency to execute the warrant of arrest against any person declared or involved in a case of criminal incident. A person is subject to arrest if a warrant is declared by any magistrate or the session judge of the trial court. Besides the police may arrest any person if an investigation under cognizable section is pending against him. But such arrest is optional and not compulsory. So there is virtual difference between the term warrant and warrant procedure. In case of warrant it is compulsory while in case of warrant procedure it is optional. So the meaning and interpretation of the term ‘arrest’ under the Cr PC is diplomatic. The police may arrest but and though it is not a compulsion. It is the question of the ‘may’ and the ‘may not’.
Now taking the opportunity of diplomatic interpretation, the police have tremendous scope to misuse the power of arrest. The police may arrest a person when it is not necessary and may not arrest the person when it is necessary. The most visible example was the Rizwanur-Priyanka case in Calcutta in 2008. The police did not arrest the accused persons and start investigation. But the same police often bring entire family of husband into arrest in cases under section 498A. The CBI also filed chargesheet in Rizwanur-Priyanka case without arrest and bail of the accused persons. 

The Apex Court in many cases has suggested the police authority to execute the power of arrest only in cases of clear and visible evidences against the accused or if charges are found after due investigation of the case. The only way to prevent such misuse is to hold the police on social credibility. For any misuse of the power of arrest the social credibility of police is lost. That is why the police are often subject to attack by civilian public. There is no other way to prevent the misuse of arrest by police.  

POLICE UNDER POLITICAL AUTHORITY
The cops work under the directorate of police which is a part of the Ministry of Home Affairs under the supervision and control of the Home Minister and Home Secretary. The directorate of police is hierarchically arranged with the DGP at the top. There is the IG in charge of the Regions and the DIG in charge of the Ranges. In the district the SP is the nodal authority. There is the SDPO or the DSP below the SP. So there is at least five-tire supervisory level of hierarchy. Still the police are to work ultimately under the political authority. Therefore the possibility of political bias cannot be ruled out in the execution of laws. 

Under the common law system (British) police are the sole authority in matters of public order and criminal prosecution. On the other hand the police work under the democratic political government. Therefore the accusation of political bias in the functions of police is very frequent and common. This is a serious fault of the common law system under democratic government. The fear of penalty, the lure of passive motivation like promotion, elevated posting are the factors which compel the police officers to obey the dictum of the political executives. The policemen develop working alliance with the ruling party. 

Many suggest that the IPS officers can easily avoid such political bias. The civil service is a constitutional authority and appointed by the President of the country. They have protection of job, guidelines for discipline and conduct and scopes of redress of any grievance under the tribunal (CAT). Therefore they (IPS) should establish their authority to work under the dictate of the constitution in the light of reason and goodwill.

COIN BOX AND CASH COUNTER

There are coin boxes in front of the temples, shrines, etc, across the country. The devotees drop coins and cashes and the same are received by the temple or the shrine authority. The devotees do not drop broken coins or distorted currency in box since religion or worship is a matter of sacrament. But the same system can not work in cases of cash points of cinema hall or any commercial authority. The people may in such case drop broken coins and distorted paper currency in the box.

This very example is relevant to explain many vulnerable points of the legal system of the country. There are a number of such vulnerable points in our legal system in which the coin box system need to be replaced by the cash counter. A few are as follows.

1. The magistrates often take a complaint into cognizance under section 156 (3) without even reading or verifying the complaint. They consider the professional height of the pleading advocate in blind faith and forward the cases for investigation. Thus many petty, frivolous, negligible and distorted cases are registered. The police are to investigate the cases just to comply the system. This is nothing but abuse of judicial infrastructure and resources of the country. A false and frivolous chargeheet causes lot of harassment for the accused persons requiring them to wait till the end of trial. 

2. The investigating police often tactfully present insufficient and distorted chargesheets to favour the accused and the same are committed to the trial judge without any verification. Since there is no system of reinvestigation under the Cr PC, in case the chargesheet is found insufficient. A distorted and insufficient chargesheet allows easy acquittal of the accused depriving the victim or complainant from justice. 
3. Every charge is subject to trial. Often the charges are found false, frivolous and distorted but there is no system of fine or penalty of either the complainant or the investigating police. It is nothing but gross abuse of time, energy and resources of the country.

The magistrates take the chargesheet for trial in blind faith without any verification. There is no clear instruction in the Cr PC whether the chargesheet, if found false can be rejected or if found insufficient can be sent back for re-investigation.

OCCUPATIONAL TROUBLES OF POLICE 
The directorate of police is a part of the Ministry of Home Affairs under the supervision and control of the Home Minister and the Home Secretary. The directorate of police is hierarchically arranged with the DGP at the top. So there is at least five-tire supervisory level of hierarchy. Still the police are to work ultimately under the political authority. Therefore the possibility of political bias cannot be ruled out in the execution of laws. The police are to face a number of such troubles and constraints in their occupation. A few such troubles and constraints may be discussed as the following.

1. Under the common law system police are the sole authority in matters of public order and criminal prosecution. On the other hand the police work under the democratic political government. Therefore the accusation of political bias in the functions of police is very frequent and common. This is a serious fault of the common law system under democratic government. There is interference and intervention at every level of the hierarchy of police department. The fear of penalty, the lure of passive motivation like promotion, elevated posting, etc, are the factors which compel the police officers to obey the dictum of the political executives. The police develop working alliance with the ruling party. This was not the case with the British-Indian legal system. The colonial government had no political or social bias inside the country. The police used to enjoy professional freedom with exception in certain cases of colonial interest. 

2. The government has been enacting newer and newer acts to meet the social demands of different pressure groups like the gender activists and political commitments given in the election manifesto. The union and the state governments have already enacted under popular demand many peculiar laws which are in contradiction with the principles of Natural Justice. Many such laws are also contradictory with the existing laws and the legal system of the country. For example the inclusion of the Section 498A and 304B in the Indian Penal Code and the compulsion on police for blind execution of such laws under social pressure is remarkable. The police are to act and execute such inhumanitarian and irrational laws against the will of their moral senses. The policemen often complain that they are to compromise with their individual moral values.
3. Nowadays the magistrates are also giving warrants in different cases without sufficient consideration of cognizable ingredients or elements in the different cases. The accused persons are often natural inhabitants of other states of the country. For example, there has been arrest warrant against Bal Thackery, Moqbul Fida Hossein and such other persons of the country. It is often difficult for the police to execute such warrants on trivial grounds and without material ingredients in the complaint expending the energy and resources of the department.

4. Moreover excessive social pressure and criticism often compels the police to execute laws beyond rational explanations. The cops resort to victimising the accused persons even unwillingly to save them from social criticism. The policemen in such cases develop their own professional logic to justify their action. It is found that even the IPS officers do not prefer to use their leadership capacity to bring such critical situations into the forefront.

THE CHARGES AGAINST POLICE
MISCONDUCT AND MISBEHAVIOR
The conduct or behavior is an important part of any occupational or professional group. The police are important part of execution and administration of law in the country. There has been so far no study on the behavior of the cops. Here is an effort to describe the unlawful acts by the cops amounting to misconduct. 

Most complaints of misconduct or misbehavior are raised against the non-gazetted police officers. The behavioral patterns of the IPS officers are different. On interaction with select persons from the two categories of policemen however certain common behavioral patterns have been found. The following are the charges of misconduct which are ordinarily brought against policemen of non-gazetted rank.

Most non-gazeted policemen in the rank of Inspector, Sub Inspector (SI), Assistant Sub Inspector (ASI) are alleged to be bribe-seekers. They seek bribe in selling power of cognizance, giving favourable case diary (CD) for bail, defective and weak charge-sheet for easy acquittal on the ground of benefit of doubt. Sometimes they are also found involved with miscreant acts like torture and killing in custody. Every year a number of cases of policemen involved in such miscreant and inhuman acts are found reported in newspapers.

In most cases police show apathy and indifference to act upon the complaints. In certain cases police were found to exercise distant discretion in taking action against the members of opposition parties. In such cases they take prior cognizance of the judicial magistrates. Thus they use such diplomatic tricks to harass the common people.

The moral standard of the non-gazetted incumbents are very low. Their occupational morality is very weak. The non-gazetted incumbents come from middle-class and lower middle-class families. Most of them are graduates by education. Now many post-graduates and law graduates are also found among them. The family and social background they come from are value oriented. But some conditions and circumstances at employment compel them to behave in immoral way. In most cases they do not use their best judgment in the investigations. 
There are many reasons behind such an attitude. Often they are found to be in moral dilemma. The pay and allowances they are entitled are not equal to the duties and responsibilities they perform. The motivation and incentive they are entitled to are also scanty and inadequate. They suffer from shortage of knowledge as well. It has been observed that they require motivation in terms of professional knowledge, skill, ethics and incentive.   

LACK OF PROFESSIONALIM

This charge is raised mainly against the IPS and other supervisory officers of police. It is an established fact that the best talented youths of our country are appointed in the civil services. The civil services offer lucrative career in terms of pay and allowances and the social status. Besides, the appointments in the civil services are made through open competitive examinations. The IPS officers come from among top-ranking entrants. But it is observed that they fail to produce and render their best services to the common people. It is due to many reasons. 

Most of the IPS officers are minimalist in approach. They have general ignorance about the activities of subordinate non-gazetted incumbents. They confine themselves in noting files, forwarding complaints, attending meetings and briefing press. They try to avoid the challenging part of their career. Such an attitude amounts to what is called amateurish minimalism. The service they render is not commensurate with the pay and allowances they are entitled and qualification they possess. They show apathy and indifference when any complaint is brought to them. They use intermediary officers in any enquiry or investigation to avoid direct responsibility. It is to be mentioned that the non-gazetted level is also minimalist in attitude but they have a tendency to become active under motivation in corrupt way. 

It is observed from the action and behavior of the IPS officers that they lack professional orientation. They hardly apply their mind in different complaints and carry out only the superficial formalities. They do not want to go beyond the formalities. They avoid active supervision over the subordinate cops. They do not share knowledge with the subordinate cops in different investigations. The subordinate cops thus develop and depend on the wrong knowledge. They hardly use their best judgments in different situations and circumstances. 
There are many reasons for the alleged low performance of the IPS officers. The closed and fixed career system, time-scale and lack of motivation and reward are the major factors responsible for it. The promotion and incentives are fixed and automatic. Lack of reward, incentive, etc, are also some negative factors for less effective services by them. Once they are in the services they become habituated with the prejudices of the service and the department. When any irregularity by subordinates is informed to them they hardly care for its remedy and justify the same to be the order (convention) of the department. They want high power but use loose supervision upon the subordinates. 

But the IPS officers are conscious about their rights and powers. They show unwillingness to work under the supervision of the executive magistrate. A landmark event in the Indian administration is that the IPS officers in the districts in West Bengal escaped themselves from executive magisterial supervision. The event occurred in 1995 breaking the long-established administrative tradition of the country. Under such arrangement the District Magistrate is no longer entitled to observe and send annual confidential reports (ACR) of the Superintendent of Police in the district.

It is evident from the behavioral pattern of the IPS officers that they lack professionalism. They are not equipped with sufficient knowledge, training, motivation and skill to perform their job. The result is gross injustice to the civil society. The Rizwanur-Priyanka case of Calcutta is a burning example of incompetence of the IPS officers in the country. They scarcely entertain any complaint arising out of any action or inaction of the subordinates. They never try to remedy any unjust prosecution or victimization of any innocent accused by the subordinate policemen. In critical situations they sympathize and side with their departmental colleagues and show hard face to innocent victims. They hardly exercise their judgment in any complaint against any subordinate. It is manifestation of amateurish minimalism. 

There is an important observation on the behavior of the two categories of policemen. The IPS officers lack professional attitude and orientation. In comparison the non-gazetted policemen are more professional in terms of skill and knowledge than the IPS. But the IPS officers are less corrupt than the non-gazetted policemen.
IGNORANCE AND WRONG KNOWLEDGE
The cognizance and prosecution are very critical matters. Most cases are disputed. When a complaint is lodged the duty of police is to verify the same and decide thereupon to proceed or not to proceed.  But the police hardly use fair mind to verify the complaint. Most decisions of police at the level of police station are unfair and biased. It has been learnt from their behavioral pattern that the policemen develop certain professional tactics. In most cases the complaints are rejected at the first instance. It is because they expect motivation from the complainant. They have an expectation that negative attitude may compel the complainant to offer motivation. In most cases the Officer in Charge uses power of cognizance either under motivation or under social pressure or under direction of the superior. 

The supervisory officers of police are not efficient and cannot guide the subordinate cops in right direction. They are hardly committed to professional honesty and morality. They show unwillingness, apathy and indifference. They do not want to go beyond formalities. Thus they keep themselves confined to passive supervision.
This behavioral turmoil becomes prominent during disputed cases. There exist confusions between suicide and homicide, accident and assault, rape and cohabitation. The supervisory officers are to use their discretion in such critical disputed cases. They do not use their judgment and leave such cases to the discretion of the subordinate officers. Thus in critical cases they forward the same to the concerned OC and approve whatever decided by the OC and IO of the non-gazeted rank.

The research with regard to criminal magistracy is rare. But this is vital since most complaints of violation of human rights are raised against the police force. The police authorities always seek absolute jurisdiction in matters of exercising power. The supervisory police officers always support absolute authority of the police over any criminal matter. But they keep mum in cases of misuse by low rankers, specially the officers of non-gazetted level. They try to consider it as the convention of the department without having to do anything from their end. 

The cognizing capacity of a non-gazetted officer is stronger than a gazetted officer. The non-gazetted officers believe that they can purchase and sell an IPS officer three times a day. A debate is there whether power of cognizance can be laid upon a non-gazetted incumbent. Cognizance is a quasi-judicial exercise. The discretion should be rendered at least at the hand of an officer of the gazetted rank. The non-gazetted policemen are instruments or agents to work under the superiors, in the department or under the executive and judicial magistrates. The Cr PC under British administration laid it upon them. It was justified for lack of officers to rule such a vast territory. Now the situation has changed. It is time to change the provisions of the Cr PC.

It is important to study how an OC exercises his power of cognizance on receipt of a complaint on cognizable ground. It is found that in most cases except the case of murder, rape and major physical injury the OC shows apathy and indifference to the complaint. If insisted they suggest the complainant to go for magisterial cognizance. But they are active to take cognizance under monetary motivation. Often they are to exercise the power under political pressure by ruling party or social pressure when something is reported in the press. It is observed that in most cases police are unwilling to take cognizance unless there is any compelling factor or any motivating factor.

The supervisory level officers of the IPS and WBPS ranks are also very apathetic in cognizing any complaint. They have been given power of cognizance under the Cr PC. But the same is very rarely exercised. When any complaint is received by such authorities they send it to the concerned OC for enquiry and opinion. The OC has the larger jurisdiction to confuse accident with mistake, homicide with suicide, so on and so forth. Therefore no positive action is possible. They also use some professional tricks to avoid any such complaints. The issues like civil-criminal dispute, the sub-judiced case, are some of such issues which they use as tricks to avoid action. It is the rule of ignorance which prevail the criminal justice system in the country. There occurs confusion in some critical cases. The police are not found to taking judicious action in such critical cases. Often there occur civil-police conflicts in such cases in the country. 

CORRUPTION AND MAL-PRACTICES
The action or inaction of police is determined to a large extent by motivation. It has been established by different studies (The Transparency International Report, 2008) on police administration and crime research that police actions are often subject to motivation. Motivation is of two types, active motivation and passive motivation. The lower police officials are found working under active motivation. However the supervisory officers are found expecting passive motivation. The active motivation exists in the form of bribe and other monetary benefits while the passive motivation exists in the form of promotion, posting, post-retirement appointment and access to the political executives. 
It has been mentioned that the practice of active motivation is popular among non-gazetted policemen at police station level. The policemen are normally found resorting to corrupt practices in a number of ways. The most common corrupt practice among the cops throughout the country is claiming and collecting bribe. Bribe is collected as part of illegal motivation to do or not to do something. The following are some ways or means through which the cops are often found claiming and collecting bribe. 
1. Claiming bribe from the complainant for exercising power of cognizance for lodging FIR.

2. Claiming bribe from the accused for non-action in case there is a pending complaint.

3. Detaining case diary (CD) and claiming bribe from the accused for writing favourable case diary (CD) for bail.

4. Claiming bribe from any party for writing favourable report in any enquiry or investigation.

5. Claiming bribe from the accused for filing defective chargesheet for easy acquittal on trial.

The cops claim and collect bribe and illegal motivation in every criminal case at police station level. There is no single case that the Investigation Officer (IO) or the Officer in Charge (OC) has not claimed motivation from the accused persons. The IO and OC create pressure through different strategies and compel the accused persons to provide bribe. Often the cops claim and collect bribe in the criminal cases from both the parties. Even in notorious cases which get media propaganda the cops expect motivation at different stages of prosecution. 
The Rate (CHART) of Bribe
	Purpose
	Amount (Rs)
	Distribution

	FIR
	2000-5000 for bail sections / 5000-20000 for non bail sections
	IO/OC/ Broker

	Bail (favorable CD)
	5000-25000
	IO/OC/Defense Advocate

	Defective Chargesheet
	1000-5000
	IO/OC

	Any favourable report
	500-5000
	IO/OC


Source: self experience and collected from advocates / brokers through secret enquiry 
The worst form of claiming and collecting bribe by the cops is through detaining the case diary (CD) when a criminal case is pending under non-bailable section. The magistrates consider the CD as the main criterion for granting bail. The Investigation Officer provides unfavourable CD to detain and delay the bail. Thus they compel the accused party to provide bribe. The amount of bribe in such case is very high, ranging from Rs 5000/ to Rs 25000/ depending on the sections of the IPC.

The Investigation Officer allows favourable CD only after receiving the bribe. In most such cases bribe is negotiated through the defense advocate who acts as the mediator or the intermediary between the bribe-seeker and the bribe-giver. It also reduces the risks of complaints against the IO and the OC to any supervisory or vigilance authority.
Another notorious area for claiming and collecting bribe is the jails or the correctional homes. In different jails the wardens charge certain fixed rates for different conveniences of the prisoners and their visitors. The jail authority however ignores the fact despite being in full knowledge of such mal-practices. It is an open secret. The matter also came out in different newspapers a number of times.
In most criminal cases the cops are able to collect motivation from the accused party. But it is difficult when the accused party is poor. That is why when any complaint and allegation is found against any rich and wealthy person the cops are very quick to take action towards prosecution. The cops have an idea in mind that they will be able to collect motivation at different levels and steps of prosecution. 
PROFESSIONAL PREJUDICES

It is found that the police incumbents are prone to different professional prejudices. These are detrimental to the genuine and expected professional performances of the cops. Professional prejudices are common in every professional group. Thus different professional groups have their own professional prejudices. The doctors, the advocates, the bureaucrats are no exception. The cops develop certain prejudices which are typical of their occupational practices. It is known as the prejudices of the occupation. As soon as they are in the occupation they develop and get accustomed consciously or unconsciously, to these prejudices and preoccupations of their occupation. The following prejudices are very common and active in their mind and are often reflected in their practices.
For example, the cops mention that the laws of our country are in favour of women. The duty of police is therefore to favour and side with the women, no matter the complaint is true or false. Similarly in cases of complaint relating to violence against women the duty of police is to arrest the accused at the first instance to give relief to the victim woman. However such a policy of police is gross violation of the principles of Natural Justice. Because, according to the Natural Justice every complaint is subject to verification and investigation. 
It has been found that the cops often file false chargesheet against the accused even if they know and believe that the accused is not guilty. In such cases the cops allege that it is due to the compulsion of the criminal justice system. The investigation officers (IO) often complain that they are to produce false and distorted chargesheet against the accused in most cases under section 304B, 304A, 498A, etc. Under the present system filing chargesheet is a compulsion. Otherwise he (IO) may be accused of discharging the accused persons by means of corruption. The IPS officers are also found to have passive support towards these prejudices of the occupation.
THE CONTROL OVER POLICE
DEPARTMENTAL PROCEEDINGS

There is provision for departmental proceedings against the policemen for charges of any misconduct brought against them. The departmental proceedings are absolute jurisdiction of the department, the cops are working in. The departmental proceedings are done under the National Police Act against the non-gazetted policemen and under the All India Service and Central Civil Service Rules against the IPS officers.

The accusations of misbehavior and misconduct, corruption, mal-practice and miscreant acts are found mostly against the non-gazetted policemen. The supervisory officers are normally unwilling to take such accusations into cognizance. In experience it has been found that the IPS and supervisory officers keep their senses inactive in recognizing any complaint against the subordinate cops. 
When any such complaint is lodged against any non-gazetted policeman to the SP or any higher authority they express their unwillingness for necessary action. At the first stage they do not want to entertain the complaint against the subordinate policemen.  They throw counter arguments to defend the accused policemen. Finally it is under pressure of media or political executives that they are compelled to issue order for enquiry or departmental proceedings. Such enquiries are conducted normally by the DSP of headquarter or the SDPO. In most cases the DSP of headquarter or the SDPO is promoted from lower ranks. They have lot of sympathy for the accused cops being in the same occupation and the same rank. They manufacture false report by altering and misinterpreting facts and try to save the accused policemen. It is due to their occupational bias and sympathy that they produce such false reports. Most of the departmental proceedings are farce and eye-washes. Thus the enquiry officer in departmental proceedings acts as the buffer or the safety valve and the intermediary between the higher supervisory officers and the accused lower policemen. They mislead the enquiry for the purpose of saving the accused policemen. The supervision of departmental authority on the activities of the cops is strategic. It is found that in critical situations the departmental authority side with the accused cops.
MAGISTERIAL SUPERVISION 
The criminal justice system in India like other common law countries is police dependent. The common law system is a colonial legacy. No substantial changes have been made in the criminal justice system after 60 years of independence. Under the system the investigation is incumbent upon the police while the power of supervision has been left upon the magistrates. But the power of magistrate to control the police is strictly limited. The magistrates are also empowered to conduct investigation under the Cr PC. But that is secondary investigation and limited to verification of papers and documents only. They are not entitled to visit the field. Therefore the role of magistrates in criminal justice system is minor. 
Despite the magistrates have certain powers and privileges to exercise over the police. As soon as a case is registered the police are to act under the direction and instruction of the magistrate. However the court has no power to control the investigation in cognizable cases (Supreme Court 1944). Therefore when a case is under investigation the matter cannot be called sub-judiced. Only the bail is a matter of judicial discretion.

The police are to follow the instruction and direction of the magistrate during prosecution failing which the magistrate may summon the investigation officer for clarification. The only way magistrate can do is summon and show cause. The magistrate has no power over the discipline and conduct of the investigation officer (IO). It is close preserve of the higher supervisory officers of police. Therefore the role of magistrates to control the police is negligible.

Still the magistrates have some inherent powers to exercise when a case is registered no matter the same is cognizable or non-cognizable. The inherent powers are not derived from the Cr PC but from the prerogatives of the magistrates. The magistrates are required to exercise such inherent powers to supervise and control the excesses of police. Since, the magistrates are also to act as the umpire or the referee and the third party or the intermediary between the accused persons and the investigating police during the prosecution. But they hardly use such inherent powers in exercising magisterial jurisdiction. It is due to the professional ignorance of the magistrates that they abstain from exercise of such inherent powers. The inherent powers of the magistrates in a criminal proceeding are as follows.

1. Verification of the complaint and the sections of IPC mentioned by police in the FIR.

2. Supervision of investigation and lead it in right direction.
3. Consider any complaint against the IO or any public authority involved in the investigation.
4. Issue show cause notice to the IO and OC for any false and malicious prosecution and recommend disciplinary action against them.

5. Prosecution of the IO and OC in cases of criminal misconduct during investigation.

In most cases the magistrates are misled by the police. It is because the present criminal justice system is police dependent. The judicial magistrates come from junior level of services. They lack professional skill and suitable training. It leads to victimization of many. It is therefore required to bring the matter into daylight.

Both police and magistrates are vital parts of the criminal justice system. The role of both is complementary to each other. It is like combination of a lame with a blind person. The magistrates are lame while police play the role of blind person. Both police and magistrates derive powers from the Cr PC of 1973. Still there are certain areas which are disputed. The disputes become prominent on different issues during investigation. 

One vital disputed area is the relation between the higher supervisory officers of police and the magistrate. The Cr PC is silent about it. The investigations are done by the lower policemen of the rank of Sub Inspector, Inspector and in certain cases the DSP. The IO is to follow the direction of the magistrate during investigation. The IO is also under the direction of the supervisory officers of the department. So there is scope of conflict between the magistrate and the supervisory officers of police. Such conflicts have occurred in several occasions in the country.   

HUMAN RIGHTS COMMISSIONS
In spite of the formal departmental supervision there occur a vacuum in the administrative set up of the country. The public servants became autocratic. The administrative system was found deficient to protect individual from the encroachment by the executives specially the public servants. There was no mechanism to reign in the autocratic and errant public servants. The disciplinary measures are insufficient and had no impact upon the conduct of the corrupt and errant public servants. As a result a new institution became inevitable. The idea of human rights came into the forefront. The human rights were institutionalized through establishment of commissions at the national level and also at the state level.

But it is experienced after over ten years of the establishment of the human rights commissions that no substantial changes have taken place. The violations of the civil rights by the public servants are still rampant. The media reports are sufficient evidences to prove the increasing rate of such violations. The human rights suffer from internal deficiencies. It is therefore time to review the situation. The main purpose of this presentation is to explore the issues relating to the human rights and civil rights and to identify the deficiencies of the system and suggest the corrective recommendations.

The human rights commissions were established through legislations both at national and state levels during early 90s. The power, function and procedure of the commissions were also enacted. The commissions have passed over a decade in action. But it was found that the functions of the commission resulted in gross failure. The performance of the human rights commissions is not satisfactory. It is due to many factors. 
The main factor is the faulty administrative mechanism. The members of the commission are selected from different fields like judicial, academic, social service, etc. The incumbents nominated from non-judicial background are socially and intellectually distinguished but they lack professional skills in criminal justice administration. They are not professionally equipped to cope up with the present situation of human rights violations in the state like West Bengal. The accused of human rights violation are the policemen. They have professional hands in matters of criminal justice administration, while the members of the commission are amateur. Here lies the main defect for alleged inaction and inefficiency of the commission. The distance between a professional and an amateur is very far in matters of criminal justice administration. The human rights organizations and social activists in the state of West Bengal are dissatisfied with the performance of the commission.

The most important deficiency of the commission is administrative mechanism. Most complaints of human rights violations are lodged against non-gazetted level of policemen. The commission refers and recommends action to the departmental authorities. It is a faulty procedure. The supervisory officers of police are unwilling to cognize the offences and misconducts committed by the members of their department. It is due to occupational fraternity. It has been viewed in most such cases that the supervisory officers mislead the commission by producing false and distorted version of the incidences.  

Another obstruction is multiple jurisdiction and problem of clashes with other commissions like the Women’s Commission, the Minorities Commission, the Scheduled Castes Commission both at national level and state level. Theoretically all such commissions are equal in power. When an incidence of violation occurs other commissions may have jurisdiction over the same. A possibility of clashes therefore occurs in most such cases.

The members of the commission are old in age. In most cases it is their post-retirement assignment. They happen to be the senior citizens of the country. They do not find enthusiasm to take the challenges of their job.
The physical obstruction of the commission is the one year bar. The commission does not recognize any complaint if one year is passed after the date of incidence. However it has the largest possible jurisdiction of negligence of public servants. All types of action or inaction of a public servant virtually come under negligence and therefore action of the commission.

Many former chairmen as well as the members of the commission claim that the commission lack sufficient power. They reiterate this point while addressing different seminars and public meetings that the commission has very little power to take action in different incidents of violations. Some human rights activists contradict on this point. They suggest the commission to establish its power through positive actions. The prominent example is the Election Commission of India which had very little power in the beginning except holding the elections. But the Election Commission has established its power. Thanks to the former Chief Election Commissioner, TN Seshan. The Human Rights Commission therefore requires such personalities to establish power in the federal constitutional set up of the country.

VIGILANCE COMMISSION
Another popular fashion of controlling and supervising police along with other public servants is constitution of vigilance commission. The government of West Bengal has instituted a vigilance commission to combat corruption among public servants. The commission is independent and has jurisdiction over all types of government servants including the autonomous bodies of the state. The commission has its office at every district. The District Magistrate (DM) is the vigilance officer in the district. Few staff members are deputed by the commission to assist him in investigating the cases at district level. 

However it has been found that the vigilance commission is also a failure. The commission discriminates between different categories of staff, specially the police and non-police in taking any complaint into cognizance. The investigating officers are appointed from among the policemen on deputation. It has been found that they are not interested to charge their accused colleagues in cases of complaints of corruption. 

In the district the DM is the district vigilance officer. The common people find it very difficult to approach the DM who mostly remains busy being the top executive of the district. 
The inspectors as well as the supervisory officers of the commission are appointed on the recommendation of the government. The commission does not cognize complaints against corrupt officers close to the government and ruling party. The famous example is the Nazrul Islam (IPS) case. It was later on established that the commission started harrasive proceedings against him at the instigation of a ruling minister of the state.

MEDIA AND CIVIL SOCIETY
However the best non-institutional control over the police is the media and the civil society. In the notorious Rizwanur-Priyanka incident of Kolkata the cops specially, the IPS officers were heavily censured by the media and the civil society for their ignorance and bias. Kolkata is a place of intellectual activities. A number of celebrity personalities in different fields like literature, art, politics, civil and human rights activities, environment, etc, dwell in the city. Kolkata is also a place of media activity due to large size of population. A number of private TV channels operate and work in the city. Therefore it is very natural that the cops are subject to criticism for any major failure by the media and the civil society.
It is found that the police often fail to arrive at correct and rational decisions. Even top IPS officers at times show lack of professional jurisprudence (as in the Rizwanur incident). They do not understand the real sentiments of the society. They fail to react properly and suitably at the needs and necessities of the society. Thus they come under heavy criticism of the media and the civil society. The leadership of the police force is given by the IPS officers who are equipped with better knowledge and training. But after posting they become passive and amateurish in mentality. They prefer to avoid the challenges of the profession. They do not realise that their incompetence and imprudence invite and attract anger and criticism from the media and civil society. 
The police have to improve professional performance to overcome such criticisms by the media and civil society. First they must update their professional knowledge. Secondly the IPS officers must do active supervision over the activities of the non-gazetted cops. The police of WB have already lost their social credibility in different cases like the Rizwanur incident. They can revive it only through application of rational knowledge, skill and a high standard of professional ethics and also through innovative professional strategies. 

SOME REMEDIES AND SUGGESTIONS 
In view of the entire discussion of different theoretical and practical dimensions of police and criminal justice system the following suggestive observations can be laid down for future reconstruction and improvement of police. These also include some professional tips for supervisory officers of the police.
MOTIVATE COPS FOR BETTER PERFORMANCE
What is needed today is reconstruction of the entire structure and working of the force. Police is the most important organic part of a modern government. The main factors for best performance by the employees of any organization are the leadership, training and motivation. Another factor is the provision of reward and penalty. The leadership is given by the officers of the All India Services and the state civil services. Although they are best talented youths of the country still they lack proper knowledge, information and jurisprudence. It has been observed in different studies that they try to avoid the challenges of their job. (The Second Administrative Reform Commission, www.arc.gov.nic.in) They are passive and rigid in attitude. They try to avoid challenges of job and take minimum possible action. Some claim to reorganize the police under USA model which is based on strict professionalism. In the USA there is no officer cadre like IPS. The policemen start their career as constable and promoted upwards through career ladder on the basis of performance. 

It is very difficult to reorganize the police keeping the vast diversity of the country in view. Therefore mechanism should be developed to revitalize the present system. The IPS and WBPS officers must be motivated to give active leadership in the working of the force. 

There must be occasional training programmes for the members of the force. The pre-entry training is not sufficient. They are to be familiar with new circumstances and situations of the job. In brief the force must be professionally equipped to cope up with the challenges of job.

Another important factor is motivation. It is widely known that best performance depends on motivation. It is motivation that the thousand youths sacrifice lives in freedom struggle. It is in the same way that the members of different militia sacrifice their lives. Police are not mechanical instrument. As human being they have their own rationality, justification and professional ethics. In fact these are hidden determinants of acts and works they perform. It has been found that the inferiority complex, wrong knowledge, negligence and passive motivation are the factors responsible for the allegations of misconduct, mal-practice and corruption as frequently brought against the cops. So there must be positive motivation based on honesty and morality to the members of police force.

The last two important factors are the reward and penalty. In every organization there must be arrangement for reward and penalty.  An employee requires reward for good work and penalty for bad or evil work. The scope for reward in the present system is very meager. Similarly the scope for penalty is also very difficult. Punishment requires investigation which is done by an officer of higher rank belonging to the same department. Most investigations are misled due to sympathy and bias by virtue of being in the same occupation.

DESTROY ‘BLACK ETHICS’ OF THE OCCUPATION 
The ethics are the principles of human action. These principles are vital for social existence of human beings. Individually it is known as the morality and collectively it is called the ethics. Every professional group develops its own ethics. Thus different professional groups have their own professional ethics. The cops develop a type of ethics which is different from the ethics of other professional groups. The cops justify their action even though they know well that it is wrong and evil. They try to justify whatever done by their co-occupational. It is known as the black ethics of the occupation. The cops come from larger society. They develop morality and ethics as other people do in society. But as soon as they are in the occupation they develop the preoccupations consciously or unconsciously and accustomed to the black ethics of their occupation. 

The police force is to develop and be committed to positive humanitarian ethics. Most cases of violations of human rights occur in the form of lock-up death, custody death, bringing false charges under motivation or vindication and multiple prosecutions. This is mainly due to lack of ethics in the police force. Our society is based on high degree of religious and moral values. The same must be transmitted to the mind of the members through training and motivation. The Armed forces in most countries work on ethics in as much as they undergo training in batches and granted position on oath. Building ethics is liability of top executives of the department. It is suggested that the practices of armed forces may be imitated to develop working ethics in the police force.
FIX RATIONAL INGREDIENTS FOR COGNIZANCE
The IPC defines crime and punishment under different sections classified into about ten chapters. But these definitions of the IPC are brief and in many cases without specifications. That is why the police have to develop their own criterion for taking a complaint into cognizance. The cognizance of any complaint is subject to minimum criteria based upon bodily injury or financial injury (or mental injury in the form of madness or insanity in case of section 498A). This criteria consisting of some micro-ingredients are the determining factors for cognizance under different sections of the IPC. If no injury there should be no cognizance. If any injury (in the form of bodily or financial injury), the police should take the incident into cognizance. This is the inherent power of police or any prosecuting agency to develop such criteria for taking a complaint into cognizance under the IPC. The action or inaction of police is determined to a large extent by such criteria or ingredients. 
For example, the police trap the bribe-seeker while taking (currency with chemical) money. This is not part of the Cr PC but own procedure of police developed after long practice. The police across the world adopted this practice. These are unwritten norms of the criminal procedure. It is said that law is combination of both written and unwritten norms. The cops develop such criteria from their departmental practices. They also inherit them from their predecessors. Sometimes they are guided by the magisterial exercises of cognizance. The prior judgments of the Supreme Court and High Courts also guide the police in fixing such ingredients for cognizance. 
Normally the police try to follow the micro-ingredients as determinants for cognizance in any complaint. This fixation of cognizable elements is part of their rational exercises. This is a type of unwritten norms of the department. But this fixation is often violated if and when there is any notional factor. For example, when there is a complaint by any VIP person or a case related with a VIP person the police are to act under the notional factors. It is called notional cognizance. The propaganda and sensitization by different media and newspaper often compel the police to act under the notional factors. A reference may be drawn regarding police action under section 498A of IPC. The police in West Bengal use the fact of (1) marriage along with a (2) written complaint by wife as the ingredients and the only determinant for cognizance under the section. Thus they take blind cognizance for any complaint regarding conjugal dispute. But in most other states police do not take action unless the fact of dowry or bodily injury is established. It is therefore suggested that the police should develop rational criteria and fix rational ingredients in each cognizable section of the IPC.
The service of police is part of government infrastructure which is limited. So far the infrastructure available with the police, the it is not sufficient to investigate and try all the complaints registered at the police station. Therefore the service (investigation) of police is subject to minimum criterion. The police are to fix minimum rational elements in each section of laws for prosecution.

STOP COMPULSORY CHARGESHEET SYSTEM

The criminal justice system is based mostly upon the IPC and the Cr PC. The crime and punishment is determined by the IPC while the prosecution is determined by the provisions of the Cr PC. An analysis of the two major Acts gives an idea as to how laws are to be enforced without any bias. But there are several contradictions in the law. There are several disputed areas in the system. One big question is whether chargesheet and prosecution is compulsory after investigation.  There are two different opinions. According to one opinion the duty of police is to prosecute the accused person. Once the cases are started the chargesheet and prosecution is compulsory. The conviction or acquittal is to be determined by the judges. Still according to the other the duty of police is to enquire and prosecute only in case the complaint is true and the accused is found guilty.

It has been found that most non-gazetted officers lack proper knowledge about chargesheet and prosecution. They consider chargesheet compulsory whether the case is true or false. The filing of chargesheet should not be considered compulsory in any criminal case. Even when the cognizance of complaint is taken by the magistrates the police should file chargsheet only if the complaint is true and supported by substantial evidences. If not, the police should use other options as the case did not substantiate. Otherwise it will cause unnecessary harassment of the accused persons.
Another related area of ignorance of non-gazetted officers is examination of evidences. They do not consider defense evidence at the stage of investigation of cases. They argue that it should be produced to the trial-judge at the stage of defense evidence. It is a result of gross ignorance. An accused person has also the right to produce evidences and witnesses if any, in defense, even at the stage of investigation. While investigating a case the police should examine evidences from both the accusing and the accused parties.

INTRODUCE ANTI-BRIBE MECHANISM
There is no doubt that bribe is the top motivating factor for action and inaction of police at the level of police station. Bribery is rampant mainly among the non-gazetted cops. The IPS and other supervisory officers are ignorant about the transaction of money as bribe in different criminal cases. They try to connive and ignore the matter of collection of bribe by the subordinate cops. Such connivance of the IPS officers is responsible for increasing rate of bribery and corruption among the lower cops. 
The cops of non-gazetted level take the advantage of such connivance. They think that they are better in professional performance than the IPS officers. They claim that they can buy and sale an IPS officers three times a day. It has been observed that the ignorance and connivance of the IPS and other supervisory officers is the topmost reason of increasing rate of corruption among the lower cops. 

What is required is introduction of anti-bribe mechanism. The police (WBP) have their own vigilance cell but the activity and performance of the cell is very poor and the rate of success is negligible. The vigilance cell acts under the same departmental authority that is the DGP and the SP. There is also an autonomous Vigilance Commission in the state. But it is beyond the jurisdiction of the common people. People do not know as to how to and where to contact in cases of claiming of bribe by the cops. The police authority should arrange a notice board in every police station informing the vigilance authorities and their contact addresses with telephone numbers. An anti-bribe helpline in modern fashion may also be introduced. It will substantially discourage and reduce the rate of corruption among the cops. Therefore the followings are suggested and recommended to include in the departmental planning of the police.
1. A notice board in every police station informing the vigilance authorities and their contact addresses with telephone numbers.
2. A notice board in every police station informing the rights and privileges of the complainant and the accused party at police stations.

3. Anti-bribe helpline like Buladi or Anandababu to be displayed at every police station.

SOME GENERAL RECOMMENDATIONS 
COORDINATION OF THREE AGENCIES
It appears that criminal prosecution is a multi-organ function. Three government agencies are involved in the system of criminal prosecution. These three agencies are the Investigating Police, the Public Prosecutor and the Magistrate. A big observation is that there is lack of coordination among the three agencies. As a result a large number of petty, frivolous, negligible and distorted cases are registered and tried without material ingredients in the cases expending the energy and resources of the country.

The criminal justice system is based mostly upon the IPC and the Cr PC. The crime and punishment is determined by the IPC while the procedure of prosecution is determined by the provisions of the Cr PC. Still there are several contradictions and disputed areas in the system. One big question is whether charge-sheet and prosecution is compulsory after investigation of a case.  There are two different opinions available in this regard. 
According to one opinion the duty of police is to prosecute the accused person even if the evidences are not satisfactory. Since the accused person has also the right and opportunity to defend himself in the trial. Thus once the cases (FIR) are registered the filing of charge-sheet and prosecution is compulsory. The conviction or acquittal is to be determined by the judges after trial. Still according to the other opinion, the duty of police is to prosecute only in case the complaint is true and the accused is genuinely guilty. It has been found that in practice the police consider the charge-sheet compulsory whether the case is true or false.
It may be suggested here that the filing of charge-sheet should not be considered compulsory in any criminal case. Even when the cognizance of complaint is taken by the magistrates himself, the police should file the charge-sheet only if the complaint is true and the accused is found genuinely guilty supported by substantial evidences. If not, the police should use other options as available in the Cr PC. Otherwise it causes unnecessary harassment of the accused persons. It also causes abuse of the time, energy and resources of the Police, the Public Prosecutor and the Magistrate.

If the case is not genuinely established the IO may file the Final Report with the following options as per the Cr PC.

1. The case is true but relevant evidences are not available.

2. The case is a result of mistake of fact.

2. The case is civil (contractual obligation, familial, etc,) in nature.

3. The case does not substantiate (without any bodily or financial injury or loss).

4. The case is beyond the normal jurisdiction of police.

But there is a serious problem in the said observation. If the charge-sheet is not filed the complainant may file Naraji (protest) petition. Normally in such cases the magistrate directs the police to re-investigate the case. The Investigation Officer is to deal the same case again and again till the satisfaction of the complainant. Thus according to police filing charge-sheet becomes compulsory. It is observed that investigation does not mean investigation up to the satisfaction of the complainant but investigation up to the satisfactory evidence subject to minimum criterion. This chaotic system is due to the lack of coordination among three government agencies involved in the system.

On the basis of the above discourse it is suggested that there must be coordination among the three agencies, as the Investigating Police, the Public Prosecutor and the Magistrate. A meeting of coordination must be held every year under the supervision of the Directorate of Prosecution. This meeting of coordination must be attended by all the Chief Judicial Magistrates, the DGP and all the SP of police and the Director and all the Deputy Directors of Prosecution. It is very natural that when there are many agencies involved in a system there must be coordination among them. It is surprisingly absent in the Cr PC. Introducing this coordination will help eliminate petty, frivolous, negligible and distorted cases without material ingredients expending the energy and resources of the country.

INTRODUCTION OF THIRD PARTY ADMINISTRATION 

It is a concept of modern management. Its origin lies in the games and sports where the umpire or the referee is required for conducting the match and mediating between the contesting teams. The basic postulate is that when there are two contesting parties the situation requires an independent third party for the sake of fair trial. Now a days the medical insurance companies are using the concept of third party administration (TPA) for providing better services to the clients for securing fair claim and disbursement. 

There exists a gap in the present criminal justice system. There is nobody to supervise and guide the prosecuting police independently of any control. It causes victimization for civilians either as complainants or as accused persons. The third party is also required for police during different critical cases when the policemen themselves are accused of human rights violations. Under the present system the police have absolute jurisdiction over investigation of any cognizable case (Supreme Court, 1944). Police are often accused of non-action, over-action and distortion of the cases. The existence of third party shall be therefore beneficial for both the purposes. On one hand the third party will protect the complainant or the accused from victimization by the prosecuting police. On the other it will save the prosecuting police from the charges of violation of civil rights and human rights.

It has been found that the cops often file false chargesheet against the accused even if they know that the accused is not guilty. The cops allege that it is due to the compulsion of the criminal justice system. The investigation officers (IO) often complain that they are to produce false and distorted chargesheet against the accused in most cases under section 304B, 304A, 498A, even in cases of 370. Under the present system chargesheet is a compulsion. Otherwise he (IO) may be accused of discharging the accused persons by means of corruption. This deficiency can be remedied only by including a third party into the criminal justice system. The executive magistrates, the renowned social workers, the social NGOs may be used in such critical cases. In cases of crime against women the women representative of such organizations may be used as the third party with approval of the supervising judicial magistrate. This is possible even in the existing system as well. A competent third party shall also save police from false accusations of violating human rights.
INTRODUCTION OF CIVIL INVESTIGATION
The legal system has its origin in ancient Rome. It has got universal recognition through Europe with colonial administration. The present legal system is state-centric. The criminal justice system is dependent upon the state and its agency known as the police. The police as agent of state administer and execute the law. State is not free from bias. The state authority may frame an individual under false charges. It is profoundly experienced in the third world countries even under system of constitutional democracy. The ruling people often resort to oppression and suppression over the opposition. The recent phenomenon in the Bangladesh, Pakistan and Myanmer provides ample evidences of such oppression. In such case individual liberty is jeopardized. 

The idea of state is not based on universal morality. Many states are alleged to be biased towards political ideology, ethnicity, race, etc. The ethnic state, military state, bourgeois state, and the communist state are alleged to be biased. Democratic state is also biased to ruling party or the majority party. In democratic system the state authority may misuse the law against the members of opposition party. Moreover the police which act as the agency of the state have its own occupational values and biases. The police often act under political influence, monetary motivation and corruption. The individual policeman often uses law in own interest. It has given rise to the idea of Human Rights. First the idea has got popularity in international law. Gradually it has become popular in the countries under system of constitutional democracy. 

In India the idea of Human Rights came in the beginning of 90s. The National Human Rights Commission was constituted under parliamentary legislation. Different state governments also established Human Rights Commissions in subsequent years. The duty of such Commissions is to keep and protect human rights of its citizens. The Commissions are also entrusted to keep vigil and supervision over the police and executives in their actions against violation of human rights. The Commissions are authorized to recommend penalty against the violators of human rights. But in practice it has been seen that there are several set backs which stand in the way of working of the Human Rights Commissions. First the Human Rights Commissions are appointed by the government under its executive jurisdiction. The nomination, tenure and re-nomination depend on the decisions of the executives. The possibility of bias continues to exist. Moreover their recommendations are also subject to approval of the executive branch of the government.

It has given rise to the origin of the concept of Civil Investigation. The criminal justice system is governed by the Cr PC. It keeps no provision for defense investigation. Still there are scopes through which defense investigation can be accommodated in the present criminal justice system. The Cr PC allows defense evidences and witnesses. The civil organizations, the NGOs, the news agencies may conduct such investigation. The news agencies both print and audio-visual, have already established instances of conducting such investigations. Therefore defense investigation or in some cases tender investigation (simultaneously by many agencies) may be incorporated in the present Cr PC.

ONE SPECIAL SUGGESTION TO POLICE

HOW TO EXECUTE SECTION 498A

It is the most misunderstood and most misused section of the IPC. As per the section (a) any torture of a married wife amounting to physical injury or mental injury (to mean insanity or madness) or (b) any torture for any unlawful demand of a married wife by her husband or in laws amounts to offence punishable under the section. So the determining factor for the cognizance under the section should be at least (1) causing any bodily injury or mental injury (insanity or madness) or (2) receiving or attempting to receive any unlawful demand or the dowry. But the police in West Bengal (now in many other states also) have established a practice of blind cognizance and blind prosecution under section 498A. They start compulsory prosecution against the husband and in laws no matter the complaint of claiming dowry is true or false. 

The definition of the section 498A is disputed. An examination of the content of the section 498A is therefore necessary. The section in the IPC reads as follows.

498A. Husband or relative of husband of a woman subjecting her to cruelty.
Whoever, being the husband or the relative of the husband of a woman, subjects such woman to cruelty shall be punished with imprisonment for a term which may extend to three years and shall also be liable to fine.

Explanation-For the purpose of this section, "cruelty" means-
(a) Any willful conduct which is of such a nature as is likely to drive the woman to commit suicide or to cause grave injury or danger to life, limb or health (whether mental or physical) of the woman; or

(b) Harassment of the woman where such harassment is with a view to coercing her or any person related to her to meet any unlawful demand for any property or valuable security or is on account of failure by her or any person related to her to meet such demand.
Explanation: The terms grave injury to mental health is most likely to indicate insanity or madness. The terms literally mean mental disorder or psychological damage. It should not be confused with oral or verbal torture. But unfortunately the police confuse it with oral or verbal torture. Therefore the terms injury to mental health are the source of all major confusion in execution of the section 498A. Another source of confusion is customary gift which is a part of Hindu marriage. The event of physical injury or mental injury (to mean insanity or madness) is subject to medical verification. The event of unlawful demand is also subject to on the spot (sarezamin) verification by police. It should be either received (in cash or kind except certain customary gifts) or attempted to be received (to be trapped like bribe-seeker).
The action under section 498A by police, vary from state to state. In most other states of the country the police do not take action unless the fact of (1) bodily injury (including mental insanity) or (2) dowry is established. But the police in West Bengal use the fact of (1) marriage along with a (2) written complaint by wife as the only (ingredient) criterion for cognizance under the section. They mistake and confuse mental injury (mental damage in the form of madness or insanity) with oral or verbal torture.

As per the present practice of police in West Bengal any complaint under section 498A is subject to blind cognizance and compulsory chargesheet. Whether the case is true or false is to be determined by the judge at the stage of trial. The police arrest entire family of husband even with distant relatives and take into judicial custody without any visible injury of body or mind (insanity) of the wife. 
Arrest and prosecution of a person without committing any visible injury amounting to crime is against the principle of Natural Justice. Even Folk Laws of Tribal community or Muslim Shariyat Law (with due respect) is far better than the modern secular law of India. The Shariyat Law is cruel but it does not impose penalty without evidences and proof. 

Thus following the practice of police a number of peculiar cases under the section have come into view through media. In 2008 police have started a case against one step-daughter of a woman under section 498A at Jadavpur Police Station (NE Bangla news, Kolkata, 2008). In the same year in Burdwan district of WB a case was registered against the former husband of a woman after three years of divorce and remarriage of the wife (Ananda Bazar Patrika, Kolkata, 2008). Likewise a film actress of Kolkata has lodged complaints against husband along with his elder brother (in law) under the section. The brother is separate and lives outside for several years. The police due to habitual ignorance took blind cognizance of the entire complaint. On discharge the brother (in law) has claimed damage for malicious prosecution (The Telegraph, Kolkata, 24-04-2009).

There are many such families who are disturbed by the threat of the use of the section 498A. These include judges, ministers and other distinguished persons of the society. Conjugal dispute is common in almost every family. Every husband and wife has the possibility to develop such dispute anytime in their lives. Thus using the section 498A has now become a psychological disease like Hysteria. The section is also being used for quick relief in matrimonial disputes. Presently the wives are often using the section as quick remedy to break down the unhappy marriage.
It is observed that the misuse of the section 498A is due to the ignorance of police in general and the passivism and callousness of the IPS officers in particular. The lawyers and advocates also encourage and promote such misuse for their professional convenience. As there is more conflict, there is more case and more money.

The section 498A is a cognizable section like many other cognizable sections (more than hundred) of the IPC. Under the cognizable sections the police have the power to start investigation on receipt of a complaint. But it is a common experience that the police remain passive and unwilling in cases of other cognizable sections of the IPC. The question arises as to why and how police distinguish section 498A from other cognizable sections of the IPC. If they allow blind cognizance under section 498A the same should be practiced in cases of other cognizable sections of the IPC as well. 
It has come to notice that the non-gazetted officers across the state (WB) have developed unique misconception about the section 498A. It is due to the two main reasons, (A) the professional ignorance of the cops and (B) the lure of motivation (bribe). The cops are ignorant of the fact that prosecution in any complaint is not compulsory. The cops (non-gazetted) apprehend that non-prosecution of accused under the section will lead to charges of negligence against them. Such an idea in the mind of cops (non-gazetted) is a result of sheer ignorance.

The lure of motivation (bribe) is mainly psychological. The cops think that a case under the section will not lead to conviction but it shall provide ample scope for collecting bribe from the accused persons. That is why the non-gazetted cops have established the practice of blind cognizance under section 498A. They start blind prosecution for any complaint regarding conjugal or matrimonial dispute. They suggest the accused persons to engage famous and prudent lawyer, produce defense evidences at the stage of trial to get acquitted from the charges. It is also observed that the investigation in section 498A is easy and the chargesheet is filed on the basis of table-work. It is also easier to collect bribe since the accused persons are more often from the middle-class. Thus the cops sensitise the section 498A but they are not active in cases of other complaints under the IPC.

The practice of blind cognizance affects the interest of the accused if he is a public servant. The section is non-bailable, and a public servant is subject to suspension for detention exceeding 48 hours. The cops claim bribe for using different strategies to allow the accused under bail. The bail is subject to favourable case diary (CD) which is not possible without bribe. Therefore a case under the section provides ample scopes to the cops for collecting bribes.

The judgments of different High Courts and the Supreme Court allow the police to make investigation for any complaint under the section but do not suggest framing under compulsory charges for trial. Moreover such judgments are only guiding principles and not binding upon the working of police. The Delhi High Court in one case (2003) suggested the police not to arrest the accused unless the complaint reveals any serious bodily injury or financial transaction. 

It is not understood as to why the police target only section 498A. There are more than 100 (one hundred) other congnizable sections in the IPC. In cases of other congnizable sections of the IPC the police are found reluctant, negligent and inactive. It is a matter of serious question as to why they are so active only in section 498A and why they pin-point only section 498A. Perhaps this is due to the confusing definition of the section and lack of updated professional knowledge of the police community. The police take the opportunity of confusing definition of the section 498A and use it in larger possible sense. But the execution of law should be based on reality and not on mere notional complaint. Action of police is based on the nature of injury and not on mere complaint. It is observed that many such laws are being enacted without suitable training and motivation to the police. As a result the police are causing injustice and injury to the innocent individuals out of their ignorance. 
It is like psychological disease KORO (shrinking of male genital) found among the Chinese, Indonesian and south-east Asian people. The disease has no biological and medical basis. The doctors identify it as a culture-specific psychological syndrome. According to the psychiatrists, a psychological syndrome of one or a few persons may affect the other persons of the same group or community. It is quite possible as in the case of KORO. First it affects any member of the group and then spread in the same group. It may be classified as a group specific psychological syndrome. Entire police community is affected by this psychogenic hysteria like KORO due mainly to professional ignorance and lack of positive motivation.

It appears that such blind execution of law results in serious violation of the enjoyment of civil rights. According to the principles of civil rights a man enjoys his rights against arrest until committing any visible injury to other.  All conjugal disputes are not result of dowry. Neither are all conjugal disputes subject to police action under section 498A. Nor is the prosecution under the section 498A compulsory. 
The cognizance of any complaint is subject to minimum criteria (ingredient) based upon bodily injury (including mental insanity) or financial injury. The contents of most complaints under the section 498A do not reveal any such injury, bodily or financial. In most cases the contents of the complaint reveal the fact of personal disagreement. The courts of the United States and Great Britain in many cases (Non Resident Indians) have criticized Indian police and magistrates for converting such personal disagreement into the cognizance of crime. It is also a fact that in many cases police have rejected action under the section on the ground of absence of any cognizable element in the form of injury (financial or bodily). 
The section 498A was enacted mainly with a view to stop torture upon the wife for post-marital dowry. Thus any action under the section should be taken keeping such purpose in view. Moreover the section 498A has been designed keeping in view the values and structure of upper-caste Hindu families. Women of the upper-caste Hindu families are not allowed divorce or remarriage in their lives. To the Hindus marriage is a sacrament, not a result of any contract and therefore conjugal relations are inseparable. The section does not suit the practices of other religious communities like the Muslims and Christians.

It is therefore observed that the section 498A, like any other sections of the IPC is also subject to minimum criteria (ingredient). Thus (1) any bodily injury (including mental insanity) or (2) receiving or attempting to receive dowry in any form, should be considered the main (ingredient) criterion for prosecution under the said section. In the like manner bribe is not subject to prosecution unless it is received or attempted to be received. The police have developed their own method to trap the bribe-seeker. It is the inherent power of police or any prosecuting agency to fix such (ingredient) criteria and develop such strategies for execution of different sections of the IPC.

It is unethical and illegal as well to prosecute someone before the occurrence of crime. A complaint without any visible evidence of injury does not qualify for cognizance and prosecution. It is observed from different judgments of the cases under section 498A that the judges allow conviction after trial only on the ground of either transaction of dowry or bodily injury. Therefore the police should follow the same ingredient for prosecution of the accused as practiced by the judges for conviction. 
Any law should be interpreted and executed in the light of Natural Justice. The purpose of law is to ensure and maintain order and justice in the society. The duty of police is to ensure the best possible execution of the law. Even when police are allowed “shoot at sight” they (police) are to apply their judgment not to cause any damage to any innocent person. 
Arrest and prosecution of any person without any incident of injury amounting to crime goes against the principle of Natural Justice. It is therefore unjust to subject an innocent individual under false prosecution under Section 498A. Recently the Domestic Violence Act 2005 has come into operation. Any violence of conjugal dispute other than dowry or bodily injury or mental disorder should be referred to action under the new act. This very idea therefore may be taken for granted through national level police conferences or by approval of the Supreme Court or by minor rectification through legislation. 

The Suggestions: It is therefore suggested that the police should use practical discretion while taking cognizance under section 498A. The following suggestions should be considered while taking any action under the section. 

The cognizance of complaint should be taken if there is evidence of (1) causing any bodily injury (including mental insanity) or (2) receiving or attempting to receive the unlawful demand or the dowry. No cognizance should be taken if the complaint is due to any other civil dispute or personal disagreement or oral torture or anything other than dowry or bodily injury. 

No cognizance should be taken against the in laws if they have separate establishments or if they stay outside the place of occurrence (residence). The family is an economic unit. Those who are not part of the economic unit have less or no chances of claiming dowry. Moreover, many marriages are results of juvenile love and romance without any consent of the guardians and relatives. Therefore the relatives cannot be held responsible in case of any post-marital dispute. 

Another important thing is that the dowry should be distinguished from customary gifts. Some customary gifts are given during marriage among Hindus, Muslims and even other communities. But any gift in cash or kind after such marriage should be considered dowry. The complaint of dowry should be verified if it is received. If it is not received but attempted to be received that may be trapped like bribe-seeker.

Finally, the case should always be registered at the police station of the place of occurrence (PO) unless and until otherwise ordered and directed by the High Court on specific petition under the relevant section of the Cr PC. Because this is the natural principle of criminal justice system as practiced all over the world. It is the natural jurisdiction of the local Magistrate court to initiate and supervise investigation of a criminal incident. After commitment of the case the trial may be held elsewhere with approval of the High Court for different reasons of security or other conveniences. But investigation is always natural jurisdiction of the local Magistrate court. 

Suppose, if the Prime Minister faces a militant attacked in his visit to Guwahati of Assam, a case will be registered at the local police station under the local Magistrate at Guwahati. The police cannot lodge the case in New Delhi on the logic that the PM belongs to New Delhi. Since, it is the natural jurisdiction of the local police and the local Magistrate to lodge the case. However the investigation may be done by the local police or the CID or even the CBI but under the same local Magistrate. After commitment of the case the trial may be held elsewhere with the permission of the High Court.
The section 498A has no such content to lodge the case at wife’s favour but the Supreme Court in different benevolent rulings allowed the police to lodge the case anywhere. Thus if a bride of Lacknow is married to a groom of Delhi and the complaint of oral and verbal torture is lodged at the wife’s place and the entire husband-family is arrested from Delhi and produced at the court at Lacknow, it will be a tremendous and Herculean job for the police abusing resources of the country. And finally if the accused are not found guilty it will cause tremendous harassment of the husband-family without committing any offence. It is most natural and a matter of natural right that a case is investigated and trial is held at the place of occurrence (PO). The section 498A is not above and over the system of Natural Justice.

In cases of magisterial cognizance (u/s 156 (3) of the Cr PC) and the complaint cases an investigation may be conducted but charges should be framed only on the basis of evidences of any financial transaction and bodily injury (including mental insanity). Most 498A cases are based on complaint only without any material fact and evidences. Since it is a non-bailable section the police should act on the basis of fact and not on mere complaint. However the prosecution is always subject to minimum criteria (ingredient) based upon bodily injury (including mental insanity) or financial injury.

It has been observed that the non-gazetted officers of police develop and nourish unique misconception about the section 498A. They take blind cognizance for any complaint relating to conjugal dispute under the section. They mistake and confuse the terms mental injury (as in the section 498A) with oral or verbal torture. The term mental injury has been used to mean insanity of mind. Insanity is an injury of mind and ultimately the body, since mind is also part of the body. But for the practical reason mental injury should be distinguished from oral torture. It appears that the section 498A allows lodging of complaints by the relatives of the wife since a mad or insane wife may not be able to lodge the same herself. It also proves that the term mental health is used to mean insanity of mind.
The cops often express their anger for prosecuting innocent persons under the section. They blame the law-makers for enacting such draconian law. But they are also eager to accept any complaint under the section since the accused are more often the middle and higher middle class. The bail depends on the case diary (CD). Therefore the Investigation Officer and Officer in Charge have the good chances to collect motivation from the accused persons under this section. It is alleged that the section 498A is often being misused for extortion of money. The police are accused of encouraging such misuse for the lure of motivation on the one hand and out of ignorance and callousness on the other.

It is found that the police often fail to arrive at correct and rational decisions. Even top IPS officers at times show lack of professional jurisprudence (as in the Rizwanur incident of Kolkata). They do not understand the real sentiments of the society. They fail to react properly and suitably at the needs and necessities of the society. Thus they come under heavy criticism of the civil society. 
The leadership of the police force is given by the IPS officers who are equipped with better knowledge and training. But after posting they become passive and amateurish in mentality. They prefer to avoid the challenges of the profession (of course not applicable to all like the renowned IAS officer, TN Seshion, the former Chief Election Commissioner of India). They do not understand that their incompetence and imprudence invite and attract anger and criticism from the media and civil society. The police have to develop their own professional jurisprudence. First they must improve their professional knowledge. Secondly the IPS officers must do active supervision over the activities of the non-gazetted cops. 
A law is enacted with good intention in theory but it may take different shape in practice (as in the case of section 498A). The definition of law is brief and ambiguous and gives ample scopes to the police for its wrong and corrupt use. Therefore the IPS officers have to discover new professional strategies to cope with the new problems arising out of innovative legislative enterprise of the law-makers (politicians). The Supreme Court has restricted the policy of reservation till 50 percent otherwise it could reach till 99 percent. It is regarded as innovative jurisprudence. The leadership of the IPS needs to give such innovative professional jurisprudence to lead the society out of the present crisis. 

The police should avoid the policy of blind execution of any particular section of the IPC like section 498A or special criminal Acts like TADA, POTA or UAPA. Prosecution under any section is subject to minimum criterion (ingredient) based on physical or financial injury of the victim. The police should not act as a mechanical instrument. The police of WB have already lost their social credibility in different cases like the Rizwanur incident. They can revive it only through application of rational knowledge, skill and a high standard of professional ethics and also through innovative professional strategies. 

Therefore the police need to build their professional ethics. They need to fix some minimum rational ingredient for executing the section 498A. The police incumbents are human beings, not mechanical instruments. They have rational, moral and ethical faculties. They need to apply their rational human qualities. While it is their moral duty to prosecute the offender it is equally immoral and sinful to prosecute an innocent person out of professional ignorance.
THE CONCLUDING REMARKS

The Indian government has been enacting peculiar and peculiar laws which are in contradiction with the Natural Justice. Many such laws are also contradictory with the existing laws and the legal system of the country. Such laws are being enacted with an attitude of welfare and protection of the weaker sections like women and children. But on examination it is found that serious technical mistakes have taken place in drafting and enacting such laws. Such mistakenly produced laws are related with the institution of family and civil-familial relations. India has the highest number of enacted laws in the world. India is also the only country in the world where conjugal relations and disputes are subject to police investigation (section 498A of IPC) and some other family relations and disputes are subject to trial in the criminal court (Domestic Violation Act 2005) with the provision of imprisonment unlike any other country of the world.
Historically family is a civil institution and therefore beyond the jurisdiction of police intervention. Any dispute in the family is primarily civil dispute and subject to trial by the civil court. Matrimonial and conjugal disputes (husband-wife conflict) are regarded as civil disputes in all civilized societies across the world. But in India it has been brought under police investigation violating the principle of Natural Justice and violating the holiness or sacredness of the family as civil institution. A civil dispute may become criminal incident when there is any cognizable (visible) element in the form of bodily injury or financial transaction by force. The cognizance of a dispute by police is possible only after the commission of such material injury as appears in different other sections of the IPC. A complaint of familial dispute without cognizable evidences of material injury (bodily or financial) is not subject to cognizance by police. In no other civilized country of the world the state authority has converted familial (civil) disputes into cognizable crime and subject to police action. Such a law is result of irresponsible legislation of the state authority. Legislation is not discovery or invention and legislature (parliament) is not laboratory. It appears that government has been enacting such arbitrary and peculiar laws which are in contradiction with the principles of Natural Justice. Many such newly enacted laws are also contradictory with the existing laws and the legal system of the country creating burdensome troubles to the higher courts for final resolution.

It is observed that government has been enacting many such arbitrary and autocratic laws without suitable training and guidelines to the police and the judicial incumbents for its proper executions. It is like deadly weapons in the hand of untrained soldiers. The state authority has been using the police as “hangman” and the judges as “butcher” or “slaughter”. The police and the judges are blindly carrying the dictates of political government due to their moral ignorance. 
Thus day by day the state authority has been encroaching more and more into the boundary of civil jurisdiction. As a result the civil liberty is jeopardized. Even the Folk Laws of different tribal communities or the Muslim Shariyat Law (with due respect) is far better than the modern secular law of India. The Shariyat Law is less cruel than the secular law of India as far as the section 498A is concerned. Even the folk laws do not impose penalty without sufficient evidences and proof. 

Again the Congress government has initiated two further laws. First, married wife shall be getting salary from husband for doing homework. Secondly, if divorced, the wife shall get half of husband’s property. Besides she will be getting monthly maintenance (or permanent maintenance) and separate residence. If so, divorce or breaking marriage will appear to be more lucrative than living conjugal life. Law of the government will be responsible for destroying balance in the social system.
Enacting laws is not merely a matter of demand and supply as it is done in popular fashion under the democratic system. Enacting laws is also a matter of legal tradition, social ethics and consistency (paradigm) with other existing laws. Enacting a civil law is subject to the civil tradition of the particular society along with consistency with other existing civil laws. Similarly enacting a criminal law is subject to incidence of minimum injury (bodily or financial) along with consistency with other existing civil and criminal laws. It is also observed that these new peculiar laws in India are products of the peculiar demands of different social and gender activists who lack sufficient knowledge of the philosophy and sociology of law. The law-makers of the country are amateurish, corrupt and weak. That is why they are to surrender to this type of irrational demands to cover their failure.
The modern law has its origin in the ancient Rome. The Romans did not create the laws in artificial way. They codified only those practices which were in vogue in the Roman society for centuries. The famous ‘Twelve Table’ (codified civil laws) is a collection of the civil customs and conventions practiced and developed by the Roman society over the centuries. Family is a very basic institution of human society. According to Aristotle family is prior to the state by origin in time in the process of evolution. Family along with other civil institutions like marriage, patriarchy, religion and worship is a result of long process of evolution of human civil system. The state authority has no moral rights to change any civil institution and the civil system. Family is a civil institution and beyond the scope of state intervention.  

Family is an autonomous civil organization like any autonomous body or corporate or organization in a modern state. Familial matters are not subjects to intervention by any government agencies like police or military. There may be many problems in the family for example, fraternal rivalry, problem of parent-child relations, negligence of parents, etc. But these are not subject to government intervention. The government can provide different aid and assistance to the family through its civil agencies like the departments of Family and Social Welfare or the NGO or through the local governments. The UN has taken a number of such initiatives to assist family regarding control of birth, health and hygiene, etc. No government in the world has so far encroached familial jurisdiction by legislation except the Chinese communist government only on the ground of control of birth.
According to the sociologists the family relations are of two types, affinal (by marriage) and consanguineous (by birth). It appears from legal practices across the world that only the affinal relations, (husband-wife) is subject to judicial trial and that too only in the civil court. The consanguineous (by birth) relations are not subject to intervention by government or even by the civil court. There is no such tradition in any legal and judicial system across the civilized world. Government has no right to allow police into familial matter unless and until occurrences of any visible or cognizable (causing any injury) crime in the formal sense. It appears that the law makers of the country are enacting laws without knowing the philosophy and sociology of law. Thus they are making serious mistakes while drafting and enacting such peculiar laws penetrating the relations inside the family.

The matrimonial matters are jurisdictions of the civil court as practiced across the civilized world. But that power of the civil court is also limited. The civil (matrimonial) court cannot settle any dispute between the husband and wife. Neither can it give any order for reconciliation. The civil court can only consider the application for divorce filed by either party. The court can allow the petition or reject it without any penal provision. When the divorce is allowed the civil court can order for maintenance of wife and custody of the minor children.
The state authority has no historical rights to interfere in the familial affairs unless through the civil laws executed by the civil courts. Familial matters are delicate and sensitive in nature and therefore not subject to action by police or military department of the state authority. The state authority can declare warfare against the foreign country as it is a natural historical right of the state authority. There is no doubt that many modern states are product of war. In the same way the state authority maintains law and order as it is an organic jurisdiction of the state authority all over the world. Historically the state authority has achieved these rights (warfare or law and order) through evolution. But the state authority has no historical right to interfere in the civil and familial matters through the police or military department. The mankind has not yet left and rendered any such rights to the state authority.
The family is a civil institution and product of social evolution. All the civil institutions like family, patriarchy, religion, worship, games and sports, etc, have come up following long process of evolution without any choice and contemplation of the state authority. Now the feminists may claim changing the patriarchal family system by matriarchal one through legislation for more gender equality. Similarly the atheist and secularists may claim doing away with the religious practices for scientific and rational living. But both such demands are ridiculous since both patriarchy and religion are civil institutions and beyond the scope of legislation of the state authority. So far many reform movements have taken place in human history across different culture but those were done only through civil initiatives not by state legislation. 
The state authority cannot change either patriarchy or religion by legislation. Since both are civil institutions and have come up following evolution. Although however it is true that patriarchy is responsible for many evils of the women folk. Similarly religion is responsible for many evils of superstition and cultural exploitation. The civil system is result of evolution, not of any contract or legislation of the state authority. That is why changing them by legislation is beyond the scope of the state authority. Any change in the civil system needs civil initiative as the great men and social reformers have done in different periods in different society and religion. Likewise the government cannot undertake the responsibility of matchmaking for eligible brides and grooms, since it is a matter of civil choice and other conditions.
The repeated interventions by the state authority into the familial and civil matters will cause injury to the family and the civil system. The family and civil system shall collapse, and more and more there will be evils like suicide and homicide in the form of fratricide, matricide and the like. More and more men will be dependent on the state authority and its laws. Targeting family by enacting rigorous laws will leave more and more people outside family. Already there are vagabonds and beggars roaming in the city-streets. The state authority is already overburdened with its main responsibilities like development, law and order and defense. Taking of familial responsibility shall add another Herculean responsibility over the weak and corrupt administrative machinery of the state authority.

There is all-round failure of the government in the field of health, education, eradication of poverty, distribution of wealth, and controlling corruption. The failure in the field of development encourages the government to give more emphasis on rigorous legislation for keeping the balance. It is a wrong belief that all the problems and evils of the society will be resolved by rigorous legislation. The constitution has directive to eradicate poverty by distribution of wealth and resources within a reasonable period. After 60 years of independence it can be easily said that the governments have failed to comply with the constitutional directives. Many countries like Japan and Malaysia have reached desired level of development within such period. Poverty is nothing but cruelty. If a husband is subject to arrest (under section 498A) for complaint of oral cruelty by wife, why not are the Ministers and executives for their failure to eradicate poverty? Why not are they subject to trial for their failure and incompetence like the trial of any male member of the family under the Domestic Violence Act 2005?
In the United States the Supreme Court has been entitled the power of Judicial Review. The parliament enacts laws but that is subject to the judicial review by the Supreme Court. If any contradiction is found with (1) the Natural Justice or with (2) the constitution and other existing laws the Supreme Court declares the law null and void.

In India two serious drawbacks are found in newly enacted repressive laws. One is contradiction with Natural Justice and common sense, and the other is contradiction with other existing laws. Another problem is confusing definition of law. The content or definition of law is crucial. Any serious mistake in drafting the content may produce millions of cases in different lower and the higher courts for resolution. The legal system in India has become complex and chaotic which may lead to sudden outburst. As the former Chief Justice KG Balakrishnan has apprehended in a public speech that in future there may emerge a revolution against the legal and judicial system of the country.
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COMMON SENSE DISORDER
Often it is found that the police act in such a way which is not only outside rational explanation but also beyond the common senses of ordinary human beings. Some examples of such cases of action by police published in different newspapers in different occasions in WB may be reproduced here for the purpose of understanding the gravity of the issue.
Example-1. In 2008 a lady singer was singing and performing on the stage in a Jalsha (music show) at Nayapatti near Saltlake of greater Calcutta. Suddenly there started clash between two local groups of anti-socials in which a few were killed. The police started a case, investigated the incident and filed a chargsheet. Surprisingly besides the hooligans involved in the clash, the lady singer was also included as co-accused in the chargsheet. In the trial the singer was acquitted while the other accused hooligans were convicted. It took at least 4 years for the lady singer to face the process of prosecution and trial and finally get acquitted from the charge. Now it is a serious question as to how police can charge the singer on the stage for the killing in the music show. Mere common sense is enough to say that the action of police is result of vindictive psychology to harass the lady singer.
Example-2. During the Singur (Car Factory) protest movement in Hoogly district of WB a peculiar case came into news. A girl of 6 years was arrested along with many others. The police brought a case under non-bail section against some agitators including the minor child of 6 years. As usual she was sent into judicial custody with other co-accused for 14 days by the magistrate. From common sense one can say that a minor girl of 6 years is not capable of committing a crime under non-bail sections. Still the case occurred amidst the chaotic judicial system of India.
Example-3. A peculiar case came in WB in 2012. A complaint has been lodged against a female Athlete for raping her female domestic servant. Both the complainant and the accused are female persons while the complaint is about rape. In common sense it appears that the complaint was a non-cognizable one. Normally a woman cannot rape another woman. Still the police arrested the female Athlete without any order of the magistrate. It led to serious harassment for the female Athlete by both the Police and the Doctors out of their professional ignorance. Later the complaint was found a fake one since it has been lodged after 3 years of lesbian co-habitation. 
It may be suggested that the police cannot lodge FIR in such disputed case since it is a non-cognizable complaint (the rapist being a female). In such disputed case the police can suggest the victim to seek the order of the magistrate for holding preliminary enquiry including medical opinion. The Doctors further complicated the case by conducting gender test by means of hormone analysis which they need not do. The doctors should check external genitals of the accused if the accused have capacity to rape. Obviously it was not. But if any relation or incidence, it may be lesbianism only. Thus many such persons were harassed on the basis of a defective complaint in the name of justice. It is result of chaotic and irrational judicial system of India.

Example-4. In 2008 police have started a case against one step-daughter of a woman under section 498A at Jadavpur Police Station, Calcutta. In the same year in Burdwan district of WB a case under section 498A was registered against the former husband of a Muslim woman after three years of divorce and remarriage of the wife. Mere common sense is enough to judge that the said case was a fake and false one. Still many such peculiar 498A cases happened in WB.
Thus following the practice of police a number of peculiar cases of such nature under different sections of the IPC have come into view through different media. All such examples are the results of occupational degeneration of police. It is said that the law is not beyond common senses. The legal system is so designed that it often puzzles the common senses of an ordinary human being. It may be commented that no special jurisprudence is required to avoid such situations. What the police need is to activate their common senses. Mere common sense is enough for correct execution of the law.
Need a new Law - Equality of Arrest Act / Exemption from Arrest and Jail- 
Government of India has been enacting many “irrational” and “repressive” laws in such a way that any man can be arrested and jailed in the name of justice. Lawyers say that it is for the sake of justice. If so why the executive people in power are exempted from the arrest and jail? 

The IPC and the Cr PC entitles the police to arrest any person involved or suspected to be involved in any incident of criminal offence. The meaning of the term arrest under the Cr PC is diplomatic. It is the question of the ‘may’ and the ‘may not’. Now taking the opportunity of diplomatic interpretation, the police have tremendous scope to misuse the power of arrest. The police may arrest a person when it is not necessary and may not arrest the person when it is necessary. Besides, there are some persons in India who are beyond the scope of arrest. 
1. Judges of the lower Courts. 


2. All ruling Ministers and opposition leaders (due to power and influence). 

3. All soldiers and military except on the charge of murder and rape. 

4. Policemen are also exempted from arrest and jail. (due to occupational bias) 

The executives in power get immunity from the arrest and jail even if charges of Rape and 498A are raised against them. Whereas the common men are subject to arrest and jail any time without minimum protection. That is why the ministers are enacting more and more repressive and irrational laws and the judges are blindly executing such irrational laws causing harassment to the common people. Under the constitution only the President, the Vice President and the Governors of states are given immunity from arrest. In my opinion no other executive should be given such immunity from arrest. Otherwise one day there will be Revolution against the Irrational Legal and Judicial system of India.

Therefore it is very necessary to bring a new law under the title Equality of Arrest Act. The Act shall provide necessary provisions for equal execution of the warrant of arrest against any citizen. The Act shall also connect all existing criminal laws (IPC and others) to make them consistent and create a legal paradigm.
In West Bengal an Additional District Judge has been accused of rape in Nadia district in 2005 (All Newspaper). In another case a Judicial Magistrate of Alipore court (Newspaper) has been accused in 498A case by his wife. In both the cases the police failed to arrest the accused persons even if it occurred in their personal life. But in case of ordinary people there is no scope to avoid arrest in such cases like 498A and Rape even if the cases are fake. 

 (Another Irrational Law)- Indian Govt has enacted another Irrational and Barbarian Law. Now after divorce your wife may claim half of your property. Besides she will be getting monthly maintenance or / and permanent maintenance. After Section 498A (arrest of husband family), Section 125 Cr PC (endless maintenance), Domestic Violation Act (prosecution and Jail) a husband is to give half of his property to his divorced wife.

In no other civilized country the Government has been enacting such Irrational and Barbarian laws. Such a law is result of irresponsible legislation of the Indian Parliament.
The accountability of prosecution lies primarily with the officer or incumbent who  
THE SEVEN DIRECTIVES IN A NUTSHELL 

Directive One 

Constitute a State Security Commission (SSC) to: 

(i) Ensure that the state government does not exercise unwarranted influence or pressure on 

the police 

(ii) Lay down broad policy guideline and 

(iii) Evaluate the performance of the state police 

Directive Two 

Ensure that the DGP is appointed through merit based transparent process and secure a 

minimum tenure of two years 

Directive Three

Ensure that other police officers on operational duties (including Superintendents of Police 

in-charge of a district and Station House Officers in-charge of a police station) are also provided a minimum tenure of two years 

Directive Four 

Separate the investigation and law and order functions of the police 

Directive Five

Set up a Police Establishment Board (PEB) to decide transfers, postings, promotions and other service related matters of police officers of and below the rank of Deputy Superintendent of Police and make recommendations on postings and transfers above the rank of Deputy Superintendent of Police

Directive Six

Set up a Police Complaints Authority (PCA) at state level to inquire into public complaints against police officers of and above the rank of Deputy Superintendent of Police in cases of 

serious misconduct, including custodial death, grievous hurt, or rape in police custody and at 

district levels to inquire into public complaints against the police personnel below the rank of 

Deputy Superintendent of Police in cases of serious misconduct 

Directive Seven

Set up a National Security Commission (NSC) at the union level to prepare a panel for 

selection and placement of Chiefs of the Central Police Organisations (CPO) with a minimum tenure of two years. 

. 
